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ENACTED

The Conmmonweal th of Massachusetts

In the Year Two Thousand and Three

Chapter 193
AN ACT FURTHER REGULATI NG PUBLI C CONSTRUCTI ON | N THE COMVONWEALTH

VWereas, The deferred operation of this act would tend to defeat its
pur pose, which is forthwith to regulate further public construction in the
commonweal th, therefore it is hereby declared to be an energency | aw, necessary
for the i medi ate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives In General Court
assenbl ed, and be the authority of the sane, as foll ows:

SECTION 1. Section 38A 1/2 of chapter 7 of the General Laws, as appearing
in the 2002 Oficial Edition, is hereby anended by striking out the definition
of "Public agency” and inserting in place thereof the follow ng definition:-

"Public agency", a departnent, agency, board, conm ssion, authority, or
other instrunentality of the commonwealth or political subdivision of the
comonweal th or two or nore subdivisions thereof other than cities and towns,
and any agency, unit, authority, or instrunmentality thereof but not including
the State College Building Authority or the University of Massachusetts
Bui | di ng Authority.

SECTI ON 2. Subparagraph (b) of section 38D of said chapter 7, as so
appearing, is hereby anended by striking out clause (i) and inserting in place
t hereof the follow ng clause: -

(i) a description of the project, including the specific designer
services sought, the time period within which the project is to be conpleted,
and, if available, the estimted construction cost;

SECTION 3. Section 3 BR of said chapter 7, as so appearing, is hereby
anended by striking out subsection (i) and inserting in place thereof the
foll owi ng subsecti on: -

(i) Awarding authorities in cities and towns may allow a desi gner who
conducted a feasibility study to continue with the design of a project; but,
not hi ng herein shall prohibit the awarding authorities from conm ssioning, at
the discretion of the awarding authorities, an independent review, by a
know edgeabl e and conpetent individual or business doing such work, of the
feasibility of the designer's work to insure its reasonabl eness and its
adequacy before allowi ng the designer to continue on the project.

SECTI ON 4. Subsection (a) of section 38K of said chapter 7, as so
appearing, is hereby anended by striking out clause (ii) and inserting in place
t hereof the follow ng clause: -

(ii) the establishnment of uniformrequirenents of information to be
submtted by all applicants, a uniform procedure for the evaluation of al
applications to a group of not fewer than 3 finalists, the opportunity to be
afforded equally to all finalists to provide additional information to or
appear before the selection body, and a procedure for the subm ssion of a fee



proposal and the negotiation of fees between the awarding authority and the
sel ected applicant with whomthe fee is being negotiated consistent with the
provi sions of subsection (b) of section 38G

SECTI ON 5. Subsection (b) of said section 38K of said chapter 7, as so
appearing, is hereby anended by adding the followi ng 3 sentences:- The board
shal | publish a standard designer selection formwhich shall be used by al
cities, towns and public agencies not within the board's jurisdiction; but,
bef ore publishing the standard form the board shall seek input fromthe
cities, towns and ot her public agencies not within the board' s jurisdiction
Any fee guidelines promul gated by the board shall be acconpanied by a
recommended basi c scope of designer's services that shall reflect the work
associated with the fee guidelines. Fromtine to tine, and no | ess frequently
than every 3 years, the board shall review and revise the fee schedul e based
upon prevailing costs at the tine of such review and revision

SECTION 6. Said chapter 7 is hereby anmended by striking out section 40N
as so appearing, and inserting in place thereof the follow ng section:-

Section 40N. (a) The general court finds that (1) the Massachusetts
conmi ssi on agai nst discrimnation conducted hearings and investigations which
docunented a history of discrimnation against mnorities and wonen in the
commonweal th; (2) and in 1994, the executive office of transportation and
construction produced a disparity study which docunented a history of
di scrimnation against mnority and wonen owned busi nesses, in which the
commonweal th' s agencies were participants; (3) this discrimnation against
mnorities and wonen currently affects the use of mnority and wonen owned
busi nesses in state contracting; (4) the comonweal th has a conpelling interest
in pronoting the use of mnority owned business and wonen owned busi nesses
t hrough the use of the available and qualified pool of mnority and wonmen owned
busi nesses; (5) it is the policy of the commonwealth to pronote equality in the
mar ket and, to that end, to encourage full participation of mnority and wonen
owned businesses in all areas of state contracting, including contracts for
constructi on and design services.

(b) As used in this section, the followi ng words shall, unless the
context clearly requires otherw se, have the foll ow ng nmeanings: -

"Affirmative marketing program', a program of race and gender consci ous
goals to pronote equality in, and to encourage the participation of, mnority-
owned busi nesses and wonen- owned busi nesses in contracts for capital facility
projects and state assisted buil ding projects;

"Capital facility project”, shall have the sane neaning as found in
section 39A of chapter 7 when the project is under the control of the division
of capital asset nanagenent and mai nt enance;

"Design services", any of the follow ng services provided by any
desi gner, programmer, or construction nmanager in connection with any public
bui | di ng project:

(i) preparation of master plans, studies, surveys, soil tests, cost
estimates or prograns;

(ii) preparation of drawi ngs, plans, or specifications, including, but
not limted to, schematic drawi ngs, prelimnary plans and specifications,
wor ki ng pl ans and specifications or other adm nistration of construction
contracts docunents;

(iii) supervision or adm nistration of a construction contract;

(iv) construction managenment or scheduling.

"Mnority", a person with a permanent residence in the United States who
is Arerican Indian, Black, Cape Verdean, Western Hem sphere Hi spanic, Al eut,
Eski no, or Asian.

"M nority-owned business", any contracting or subcontracting business, or



busi nesses that supply the contractors and subcontractors which is beneficially
owned by one or nore mnority persons as foll ows:

(i) the business nmust be at |east 51 per cent owned by mnority
persons; in the case of a corporation having nore than one class of
st ockhol ders, the ownership requirenent nust be net as to each class of stock

(ii) the minority owers shall denonstrate that they have dom nant
control over nanagemnent;

(iii) the business has not been established solely for the purpose of
t aki ng advant age of a special program which has been devel oped to assi st
m nority businesses;

(iv) in the case of a joint venture between a mnority business
meeting the requirenents of clauses (i) to (iii), inclusive, and a non-mnority
busi ness, the joint venture shall be found to be a mnority business if the
mnority business neeting the requirenments of said clauses (i) to (iii),

i nclusive, shall have nore than one-half control over nanagenent of the project
bi d upon and shall have the right to receive nore than one-half of the profits
deriving fromthat project.

"State assisted building project"~ a construction project undertaken by a
political subdivision of the conmonwealth or 2 or nore subdivisions thereof for
t he pl anni ng, acquisition, design, construction, denolition, installation
repair or maintenance of a capital facility and whose costs are paid for
rei mbursed, grant funded, or otherw se supported, in whole or in part, by the
commonweal t h;

"State office of mnority and wonen busi ness assi stance" or "SOWABA",
shal | have the sanme nmeaning as found in section 40 of chapter 23A

"Wonen- owned busi ness”, any contracting or subcontracting business which
is beneficially owned by one or nore wonen neeting the requirenents set forth
in clauses (1) to (4), inclusive, of the definition of mnority business,
except that the terns "wonen", "wonen owners", and "wonen-owned busi ness",
shall be substituted for the terns "mnority" and "mnority persons”, "mnority
owners", and "mnority business" appearing in the definition

(c) The conmi ssioner, in consultation with the director of the state
office of mnority and wonen busi ness assi stance, may establish an affirmative
marketing programto ensure the fair participation of mnority-owned and wonen-
owned busi nesses on capital facility projects and state assisted buil ding
projects. The affirmative marketi ng program shall establish participation goals
for mnority-owned and wonmen- owned business in the capital facility projects
and state assisted building projects. The participation goals for mnority-
owned busi ness and wonen- owned busi ness shall be based upon the broadest and
nost inclusive pool of available mnority-owned busi nesses and wonen- owned
busi nesses interested in and capabl e of perform ng constructi on work and design
services on the capital facility projects, state funded buil ding projects, and
state assisted building projects; but, the conm ssioner nmay establish both
statew de and regional participation goals based upon the availability of
m nority-owned busi nesses and wonen- owned busi nesses. The state office of
mnority and wonen busi ness assistance, or its successor agency, shall create
and maintain a current directory of certified mnority-owned busi nesses and
wonen- owned busi nesses which will serve as one source of information in
determ ning the pool of available mnority-owned busi nesses and wonen- owned
busi nesses. The conmi ssioner and the director of SOWABA shall neet on a
quarterly basis to determne the status of the inplenmentation of the
affirmati ve marketing program and what further steps both agenci es consider
necessary to achi eve the purpose of this section

(d) Not later than January 15 of each year, the comm ssioner, in
consultation with the director of state office of mnority and wonen busi ness
assi stance, shall establish participation goals for mnority-owned busi nesses
and wonen- owned busi nesses. The participation goals established pursuant to



this section shall apply to capital facility projects and state assisted
buil di ng projects. The participation goals shall be expressed as overall annua
program goal s whi ch shall be applicable to the total dollar anmount of contracts
awar ded for construction work and design services on capital facility projects
and state assisted building projects for the cal endar year. The comnm ssioner
shall publish in the central register, established under section 20A of chapter
9, the participation goals for mnority-owned busi nesses and for wonen-owned
busi nesses on capital facility projects and state assisted building projects.
The participation goals for mnority owned busi nesses and wonen owned

busi nesses shall remain in effect until revised participation goals are

est abl i shed and published pursuant to this paragraph. The participation goals
for mnority owned businesses and wonen owned busi nesses, devel oped before the
effective date of this section, under any existing executive order and in
effect as of the January preceding the effective date of this section shal
remain in effect until January 15 of the followi ng year. The participation
goals for mnority-owned busi nesses and wonen- owned busi nesses shall be revised
as necessary every 2 years thereafter

(e) The conmi ssioner, in consultation with the director of the state
office of mnority and wonen busi ness assi stance, shall develop a witten
procedure by which a public agency may, for an individual capital facility
project, adjust the participation goals for mnority-owned busi ness and wonen-
owned busi ness based upon the actual availability of mnority-owned busi nesses
and wonen- owned busi nesses, the geographic |ocation of the project, the scope
of work of the capital facility project, or other relevant factors.

(f) The conmi ssioner shall develop a witten, good faith efforts waiver
procedure by which public agencies nmay determ ne, at any tinme before the award
of a contract, that conpliance with the goals is not feasible and by which
public agenci es may reduce or waive the goals for an individual contract.

(g) In connection with the affirmative marketing program the state
office of mnority and wonen busi ness assi stance shall regularly review and,
where necessary, nodify its certification process to ensure that it operates
effectively, and shall report annually to the secretary of the executive office
of adm nistration and finance regardi ng these matters.

(h) The conmi ssioner shall be responsible for the overall managenent,
nmoni toring, and enforcenent of the affirmative marketing program as the
programrelates to capital facility projects under the control of the division
est abl i shed pursuant to this section. The comm ssioner may appoint a program
director within the office of the comm ssioner to assist in program
devel opnent, coordi nati on and conpliance. The programdirector shall al so have
responsibility for nonitoring contract conpliance within the division
addr essing potential programviolations and coordinating division enforcenment
activities with the state office of mnority and wonen busi ness assi stance and
t he attorney general

(i) The conmi ssioner shall by March 15 of each year submit to the joint
conmittee on state adm nistration, the senate conmttee on ways and neans, the
house committee on ways and neans, the clerk of the house, and the clerk of the
senate a report on the performance of the division's affirmative marketing
program for the preceding year. The report shall, at a mninum show the nane
and address of each such minority owned busi ness and wonen owned business, its
designation as a mnority-owned or wonen-owned busi ness, the contract or
subcontract price, a description of the work performed on the contract by class
of work, and project type, and shall show separately the total nunber of
contracts awarded to mnority-owned and wonen- owned busi nesses as a percentage
of the total nunber of contracts awarded and as a percentage of the tota
contract price.

(j) The conmi ssioner shall promul gate regul ati ons necessary to inpl ement
this section.



SECTION 7. Section 44 of chapter 23A of the General Laws, as so
appearing, is hereby anended by adding the foll owi ng subsection: -

(11) The director shall consult with the comr ssioner of the division of
capital asset managenent and mnai ntenance on the establishment of an affirmative
mar ket i ng program pursuant to section 40N of chapter 7. The affirmative
mar ket i ng program shall be established for the purpose of ensuring the fair
participation of mnority-owned and wonen- owned busi nesses on capital facility
projects and state assisted building projects; provided that the affirmative
mar ket i ng program shall establish participation goals for mnority-owned and
worren- owned busi ness on capital facility projects and state assisted building
projects; provided further, that participation goals for mnority-owned
busi ness and wonen-owned busi ness shall be based upon the broadest and nopst
i ncl usi ve pool of available mnority-owned busi nesses and wonen- owned
busi nesses interested in and capabl e of perform ng constructi on work and design
services on such capital facility projects and state assisted building
projects; and provided further, that the director and the conm ssioner of the
di vision of capital asset managenent and mai ntenance shall neet on a quarterly
basis to determne the status of inplenmentation of the affirmative marketing
program and what further steps both agencies deem necessary to achieve the
pur poses of section 40N of chapter 7 and this subsection. For purposes of this
subsection, the terns "capital facility project” and "state assisted buil ding
project” shall have the sane neanings as found in section 40N of chapter 7.

In connection with the affirmative market program established pursuant to
section 40N of chapter 7, the state office of mnority and wonen busi ness
assi stance shall regularly review and, where necessary, nodify its
certification process to ensure that it operates effectively, and shall report
annually to the secretary of the executive office of adm nistration and finance
regardi ng these matters.

SOMMABA shall be responsible for the overall managenent, nonitoring, and
enforcenent of the affirmative marketing programas it relates to mnority
owned busi nesses and wonmen owned busi nesses participation on state assisted
buil ding projects. The director may appoint a programdirector to assist in
progr am devel opnent, coordination of program operations and conpliance with
program goal s and obj ectives. The programdirector shall al so have
responsibility for nonitoring conpliance regarding mnority owned busi nesses
and wonmen owned busi nesses participation on state assisted building projects,
addr essi ng program viol ati ons and coordi nati ng enforcenent activities.

The director shall develop a witten procedure by which participation
goals, for an individual state assisted building project, may be adjusted for
m nority-owned busi nesses, wonen-owned busi nesses or both; but, the adjustnent
shal | be based upon the actual availability of mnority-owned busi nesses and
worren- owned busi nesses, the geographic |ocation of the project, the scope of
work of the capital facility project or other relevant factors.

The director shall develop a witten waiver procedure by which, at any
time before the award of a contract, it nmay be determ ned that conpliance with
the participation goals is not feasible and by which the participation goals on
a state assisted building project may be reduced or waived. Wiver shall be
granted only upon a showing that good faith efforts have been made to conply
with the participation goals.

The director shall by March 15 of each year submit to the joint conmttee
on state administration, the senate conmttee on ways and neans, the house
conmittee on ways and neans, the clerk of the house, and the clerk of the
senate a report on the performance of the affirmative marketing programfor the
precedi ng year. The report shall, at a mninmum show the name and address of
each such mnority owned business and wonen owned busi ness, its designation as
a mnority-owned or wonen-owned business, the contract or subcontract price, a



description of the work perforned on the contract by class of work, and project
type, and shall show separately the total nunber of contracts awarded to
m nority-owned and wonen- owned busi nesses as a percentage of the total nunber
of contracts awarded and as a percentage of the total contract price.

The director shall pronul gate regul ati ons necessary to inplenment this
subsecti on.

SECTI ON 8. Section 29F of chapter 29 of the General Laws is hereby
anended by inserting after the word "causes"”, in line 52, as so appearing, the
following words:- ; but, debarment shall be inposed in all causes where
debarment is required by | aw

SECTION 9. Section 39M of chapter 30 of the General Laws, as so
appearing, is hereby anended by striking out, in lines 9 and 10, the words "ten
t housand dol | ars but not nmore than twenty-five thousand dollars” and inserting
in place thereof the followi ng words:- $25,000 but not nore than $100, 000.

SECTI ON 10. Said section 39M of said chapter 30, as so appearing, is
hereby amended by inserting after the word "fronf, in line 34, the foll ow ng
words: - an inmmnent security threat.

SECTI ON 11. Section 44A of chapter 149 of the General Laws, as so
appearing, is hereby anended by striking out subsection (2) and inserting in
pl ace thereof the foll ow ng subsection

(2) (A Every contract for the construction, reconstruction, installation
denolition, maintenance or repair of any building by a public agency estimated
to cost |ess than $10,000 shall be awarded to the responsible person offering
to performthe contract at the | owest price quotation; provided, however, that
t he public agency shall seek witten price quotations fromno fewer than 3
persons customarily providing the work for which the contract is being nmade
avai | abl e. When seeking witten quotations the public agency shall make and
keep a record of the nanes and addresses of all persons from whom price
guot ati ons were sought, the nanes of the persons submtting price quotations
and the date and amount of each price quotation

(B) Every contract for the construction, reconstruction, installation,
denolition, maintenance or repair of any building estinmated to cost not |ess
t han $10, 000 but not nore than $25,000 shall be awarded to the responsible
person offering to performthe contract at the |owest price. The public agency
shal | nmake public notification of the contract and shall seek witten responses
from persons who customarily perform such work. The public notification shal
i nclude a scope of work statement that defines the work to be performed and
provi des potential responders with sufficient information regarding the
obj ectives and requirenents of the public agency and the tine period within
which the work is to be conpleted. For purposes of this subsection "public
notification" shall include, but not necessarily be I[imted to, posting, no
| ess than 2 weeks before the tine specified in the notification for the receipt
of responses, the contract and scope of work statement on the website of the
public agency, on the COVWASS system so-called, or in the central register
est abl i shed under section 20A of chapter 9, and in a conspi cuous place in or
near the primary office of the public agency.

(C) Every contract for the construction, reconstruction, installation
denolition, maintenance or repair of any building by a public agency estimated
to cost not |ess than $25,000 but not nore than $100, 000, except for a punping
station to be constructed as an integral part of a sewer construction or water
construction project bid under the provisions of section 39M of chapter 30,
shall be awarded to the | owest responsible and eligible bidder on the basis of
conpetitive bids publicly opened and read in accordance with the procedure set



forth in said section 39M of said chapter 30. The term "punping station” as
used in this section shall mean a building or other structure which houses
sol ely punps and appurtenant electrical and plunbing fixtures.

(D) Every contract for the construction, reconstruction, installation
denolition, maintenance or repair of any building by a public agency estimated
to cost nore than $100, 000, except for a punping station to be constructed as
an integral part of a sewer construction or water construction project bid
under the provisions of section 39M of chapter 30, shall be awarded to the
| owest responsible and eligible general bidder on the basis of conpetitive bids
in accordance with the procedure set forth in section 44A to 44H, inclusive.

(E) When the general court has approved the use of an alternative node of
procurenent of construction for a project pursuant to section 7E of chapter 29,
the awardi ng authority responsible for procuring construction services for the
project shall follow the policies and procedures of this section and of section
44B to 44H, inclusive, to the extent conpatible with the node of construction
procurenent sel ected.

(F) Notwi thstandi ng paragraph (E), a public agency may undertake the
procurenent of nodul ar buildings, in accordance with section 44E. A public
agency may procure site work for nodul ar buil dings, including but not Iimted
to, construction of foundations, installations, and attachnment to externa
utilities, or any portion of site work, either in conbination with the
procurenent of nodul ar buil dings pursuant to section 44E or on the basis of
conpetitive bids pursuant to the paragraph (E). Notw thstandi ng the paragraph
(E), a public agency may procure energy managenment services in accordance wth
section 11C of chapter 25A and regul ati ons promul gat ed t her eunder

SECTION 12. Said section 44A of said chapter 149, as so appearing, is
hereby amended by inserting after the word "property", in line 97, the
following words:- or to alleviate an immnent security threat.

SECTION 13. Said chapter 149 is hereby further anended by inserting after
section 44A the foll owi ng section: -

Section 44A 1/2. (a) A public agency, before entering into a contract for
design services pursuant to section 38D or section 38K of chapter 7, shal
contract for the services of an owner's project manager to serve as the public
agency's agent and consultant during the planning, design and inplenentation of
a contract for the construction, reconstruction, installation, denolition
mai nt enance or repair of any building by the public agency estimted to cost
not |ess than $1, 500, 000. The duties of the owner's project manager shal
i ncl ude, but need not be limted to, providing advice and consultation with
respect to design, val ue engineering, scope of the work, cost estinmating,
general contractor and subcontractor prequalification, pursuant to section 44D
1/2 or 44D 3/ 4 when applicable, scheduling, construction and the sel ection
negotiation with and oversi ght of a designer and a general contractor for the
project, ensuring the preparation of tinme schedul es which shall serve as
control standards for nonitoring performance of the building project, and
assisting in project evaluation including, but not limted to, witten
eval uations of the performance of the design professional, contractors, and
subcontractors. For the purposes of this subsection, the term"owner's project
manager"” shall nean an individual, corporation, partnership, sole
proprietorship, joint stock conpany, joint venture, or other entity engaged in
the practice of providing project managenent services for the construction and
supervision of construction of buildings. The owner's project manager shall be
a person who is registered by the commonwealth as an architect or professiona
engi neer and who has at least 5 years experience in the construction and
supervi sion of construction of buildings or a person, if not registered as an
architect or professional engineer, who has at |east 7 years experience in the



construction and supervision of construction of buildings. The owner's project
manager shall be independent of the designer, general contractor or any sub-
contractor involved in the building project.
(b) Notwi thstandi ng subsection (a), a public agency nmay assign an
exi sting enpl oyee to serve as the owner's project manager, if that enployee
meets or exceeds the mnimumqualifications as outlined in subsection (a) and
has experience in the construction and supervision of construction of buildings
of simlar size and scope of conplexity as the project to which he is assigned.
(c) The public agency shall use a qualifications based sel ection process
to procure the services of an owner's project manager

SECTI ON 14. Subsection (4) of section 44B of said chapter 149, as so
appearing, is hereby anended by striking out the second sentence and inserting
in place thereof the followi ng sentence:- The bid deposits of sub-bidders not
returned pursuant to the preceding sentence shall be returned within 5 days,
Sat ur days, Sundays, and | egal holidays excluded, after the execution of the
general contract; except that, if a selected sub-bidder fails to performhis
agreement to execute a sub-contract with the general bidder selected as the
general contractor, contingent upon the execution of the general contract, and,
if required to do so pursuant to the prequalification process under section 44D
3/4 or if requested to do so in the general bid by such general bidder, to
furni sh a performance and paynent bond as stated in his sub-bid in accordance
wi th subsection (2) of section 44F, the bid deposit of that sub-bidder shal
beconme and be the property of the conmonwealth or the governmental unit thereof
to which it is payable, as |iquidated danages; provided, that the amount of the
bi d deposit which beconmes the property of the commonweal th or the governnenta
unit thereof shall not, in any event, exceed the difference between his sub-bid
price and the sub-bid price of the next |owest responsible and eligible sub-
bi dder; and provided further that, in case of death, disability, bona fide
clerical or nmechanical error of a substantial nature, or other unforeseen
ci rcunst ances affecting any such sub-bidder, his bid deposit shall be returned
to him

SECTI ON 15. Subsection (2) of section 44D of said chapter 149, as so
appearing, is hereby anended by striking out the [ast sentence and inserting in
pl ace thereof the foll owi ng sentence:- An application for a certificate of
eligibility shall not be a public record as defined in section 7 of chapter 4.

SECTI ON 16. The first paragraph of subsection (7) of said section 44D of
said chapter 149, as so appearing, is hereby amended by addi ng the foll ow ng
sentence: - Evaluations, including any responses subnitted by the contractor
submtted to the division pursuant to this subsection shall be a public record
as defined in section 7 of chapter 4.

SECTION 17. Said section 44D of said chapter 149, as so appearing is
her eby amended by striking out subsection (8) and inserting in place thereof
the foll owi ng subsection: -

(8) Wth the exception of subsection (7), this section shall not apply to
sub- bi dder s.

SECTI ON 18. Said section 44D of said chapter 149, as so appearing, is
her eby amended by adding the following 7 subsections:-

(11)(i) Every sub-bid submitted for a contract subject to section 44A
shal | be acconpanied by a copy of a certificate of eligibility issued by the
conmi ssi oner showi ng that the sub-bi dder has been certified to participate on
public construction projects and to performthe work required. The sub-bid
shal | al so be acconpanied by an update statenent in a formas the conm ssioner



shal | prescribe. A blank copy of the formshall be furnished by the awardi ng
authority to every person or business entity requesting a copy. The update form
shal | provide space for information regarding all projects in which the sub-

bi dder participated on since the date of certification of eligibility, al
projects which the sub-bidder currently has under contract including the
percent age of work on such projects not conpleted, the nanes and qualifications
of the personnel who will have supervisory responsibility for the perfornmance
of the contract, any significant changes in the sub-bidder's financial position
or busi ness organization since the date of certification of eligibility, and
such other relevant information as the conm ssioner shall prescribe. The sub-

bi dder shall also include in its bid and update statenent the |ist of conpleted
construction projects submtted to the division in its nost recent application
for subcontractor certification. Any sub-bid submtted without the appropriate
certificate and update statenent shall be invalid.

(ii) The applicant shall certify under penalties of perjury at the
conclusion of the application to bid that there have been no substanti al
changes in his financial position or business organization other than those
changes noted within the application since the applicant' s nost recent update
statement and that the sub-bid to be nade will be in all respects bonafide,
fair and made wi thout collusion or fraud with any other person. As used in this
subsection, "Person" shall nean any natural person, joint venture, partnership,
corporation or other business or legal entity which sells materials, equipnent
or supplies used in or for, or engages in the performance of, the same or
simlar construction, reconstruction, installation, denolition, maintenance or
repair work or any part thereof.

(12) The division of capital asset managenent and mai nt enance shal
accept applications for subcontractor certification in a formas the
conmi ssi oner shall prescribe, signed by the applicant under penalties of
perjury, supplying information concerning the applicant's form of organization
its principals and key personnel; the applicant's experience on public and
private construction projects over the past 3 years or on the 10 projects on
whi ch the applicant nost recently perfornmed work; all legal or admnistrative
proceedi ngs currently pendi ng agai nst the applicant or concluded adversely to
the applicant within the past 3 years which relate to the procurenment or
performance of any public or private construction contract, the nature of any
financial, personal or famlial relationship to any public or private
construction project owners listed on the application as constituting prior
constructi on experience; and such other information as the conmnm ssioner
considers relevant to the determ nation of the applicants qualifications and
responsi bility. The application shall include a statenment of financial
condition prepared by a certified public accountant which shall include, but
not necessarily be limted to, information concerning the applicant's current
assets and liabilities, bank and credit references, bonding conpany and maxi mum
bondi ng capacity; and such other information as the comn ssioner shall consider
rel evant to an evaluation of the applicant's financial capacity and
responsibility. The information contained in the application shall be current
at the tine of filing; but, the statenment of financial condition shall pertain
to the applicant's nost recent, conpleted fiscal year. Any materially false
statenment in the application or update statenment may, in the discretion of the
awardi ng authority, result in termnation of any contract awarded the applicant
by the awardi ng authority, and shall constitute cause for debarring the
applicant fromfuture public work as provided in section 44C and shall subject
the applicant to the punishnents for perjury as set forth in section 1 of
chapter 268. Applications for a certificate of eligibility shall not be a
public record as defined in section 7 of chapter 4.

Every applicant shall pay to the division, upon filing his application
for subcontractor certification, a nonrefundable fee to be determ ned annually



by the comm ssioner of adm nistration and finance under section 3B of chapter
7. The application fee shall not be | ess than $100.

(13) The division of capital asset managenent and mai nt enance shal
eval uate every applicant on the basis of the application and on rel evant past
performance according to procedures and criteria which the comm ssi oner shal
prescribe by regul ations or guidelines. Such criteria shall include the record
of the applicant' s performance including, where available, witten eval uations
of the applicant's perfornmance on public and private jobs over the past 3
years; the experience and qualifications of supervisory personnel; and any
other relevant criteria that the comm ssioner may prescribe. The regul ati ons
and gui delines shall provide that, to the extent possible, the criteria
consi dered shall be assigned separate designated nunerical values and weights,
and the applicant shall be assigned an overall nunerical rating on the basis of

all criteria. The applicant shall indicate anong categories established by the
conmi ssioner the class of work for which certification is sought. The division
of capital asset nanagenent and mai nt enance shall issue a certificate as

warranted by the eval uation which shall be effective for 1 year fromthe date
i ssued, showi ng the class of work on which the applicant is eligible to bid.
The certificate shall include the nunber of prior construction projects

eval uated by the division of capital asset nmanagenent and nai nt enance, the
contractor's average nunerical value on those projects evaluated, and the
nunber of projects given nunerical val ues bel ow a passing score, as defined by
the division's regul ations or guidelines, during each of the previous 3 years.

(14) The division of capital asset managenent and mai nt enance shal
promptly notify an applicant of its prelimnary determ nation regarding the
conditions of the certification, or a denial of certification, or of
decertification pursuant to this section, and the reasons therefor. An
applicant aggrieved by the division's prelimnary determnation may, within5
busi ness days of receipt of notice, request copies of the information upon
which the division relied in nmaking its prelinmnary determnation. Wthin 10
busi ness days of receipt of notice, the applicant may subnit further
information to the division with a request for reconsideration. The division
shall issue a final determ nation regarding an application for certification
wi thin 30 business days fromthe date of its prelimnary determ nation, unless
t he applicant and the division agree to extend the 30-day period.

Any applicant aggrieved by the final determ nation of the division may
appeal in witing to the attorney general within 5 business days of receipt of
final notice thereof. Wthin 30 cal endar days of the appeal, the attorney
general shall investigate the matter and issue a witten decision. The attorney
general may institute and prosecute proceedings in the superior court to
enforce this section on the sane terns as set forth in section 44H Fol | owi ng
the decision by the attorney general, or failure to render a decision within
the 30-day period, either the division or the applicant may seek remnedi es at
I aw.

(15) The comm ssioner may, upon receipt of additional information
regarding a subcontractor's qualifications, decertify a subcontractor. Upon
t hat deci sion, the comn ssioner shall follow the procedures established by this
secti on.

(16) The division of capital asset managenent and mai nt enance shal
devel op a standard subcontractor evaluation formthat shall be conpleted by
every public agency as defined in section 44A, upon conpletion of a building
project under its control, and submtted to the division for the
subcontractor's qualification file. The official fromthe public agency, or the
owner's representative, shall certify that the information contained on the
contractor evaluation formrepresents, to the best of his know edge, a true and
accurate analysis of the contractor's performance record on that contract. The
public agency shall mail a copy of the subcontractor evaluation formto the



subcontractor and the subcontractor shall, within 30 days, submt a witten
response to the division disputing any information contained in the eval uation
formand setting forth any additional information concerning the building
project or the oversight of the contract that nay be relevant to the eval uation
of the subcontractor's performance on the contract. The division shall attach
any such response to the evaluation formfor inclusion in the subcontractor's
qualification file. No person shall be liable for any injury or loss to a
subcontractor as a result of the conpletion of a subcontractor evaluation form
as required by this section unless the individual conpleting the form has been
found by a court of conpetent jurisdiction to have acted in a willful, wanton
or reckless manner. If a suit is comenced by a subcontractor against a public
enpl oyee, an owner's representative, an architect or an engi neer who has

conpl eted a subcontractor evaluation formas required by this section seeking
to recover damages resulting frominjury caused by such eval uation, the public
agency for whomthe evaluation formwas conpleted, or the cormmonwealth if the
eval uati on was conpleted for a state agency, shall provide for the I ega
representation of the enpl oyee, owners representative, architect or engi neer
The public agency, or the commonwealth, shall also indemify the person from
all financial |oss and expenses, including but not limted to | egal fees and
filing costs, in an anpbunt not to exceed $1, 000,000. No person shall be
indemified for | osses other than | egal fees and filing costs under this
section if the person is found by a court or a jury to have acted in a wllful
want on or reckl ess manner.

Eval uati ons, including any responses submtted by the contractor,
submtted to the division pursuant to this subsection shall be a public record
as defined in section 7 of chapter 4.

Any public agency that fails to conplete and submt the subcontractor
eval uation form together with any witten response by any subcontractor, to
the division within 90 days of the conpletion of a project shall be ineligible
to receive any public funds di sbursed by the comonweal th for the purposes of
any public buildings or public works projects.

(17) The conmmi ssioner may issue rules, regulations, orders, guidelines
and policies considered necessary or expedient to effectuate the purposes of
this section.

SECTION 19. Said chapter 149 is hereby further anended by inserting after
section 44D the following 2 sections:-

Section 44D 1/2. (a) Notwi thstandi ng section 44E, an awardi ng authority
on contracts subject to section 44A and which are estinmated to cost not |ess
t han $10, 000, 000 shall prequalify general contractors to submit general bids in
accordance with the provisions of subsections (a) to (j), inclusive; provided,
that on such contracts subject to section 44A and which are estimted to cost
not |ess than $100,000 but not nore than $10, 000,000, an awardi ng authority nay
elect to prequalify general contractors to subnmit general bids in accordance
wi th subsections (a) to (j), inclusive. Wen prequalifying general contractors,
the awarding authority shall initiate said prequalification through the
solicitation of responses to a request for qualifications pursuant to
subsection (d) of this section.

(b) (1) Notwi thstandi ng subsection (a), the division of capital asset
managenent and nai nt enance, the Massachusetts Port Authority, the Massachusetts
Wat er Resources Authority, the Massachusetts State Col |l eges Building Authority,
and the University of Massachusetts Building Authority, hereinafter referred to
as "exenpt agencies", shall not be subject to said subsection (a), but may
elect to prequalify general contractors to subnmit general bids in accordance
wi th the subsections (c) to (j), inclusive.

(2) For cases involving security sensitive information as defined by
subcl ause (n) of clause Twenty-sixth of section 7 of chapter 4 and in order to



mai ntain the confidentiality of security sensitive information, the awarding
authority may, with prior approval of the comm ssioner, inplenent a
prequalification process whereby the awarding authority selects a final |ist of
a mni mum of 3 general contractors who are eligible to subnmt bids and the
awardi ng authority may award a contract to the | owest bidder anmpongst the fina
list of bidders. The conmi ssioner of the division of capital asset nanagenent
and mai nt enance shall pronul gate regulations to inplenment this paragraph

(c) Before issuing a request for qualifications, hereinafter referred to
as RFQ the awarding authority shall establish a prequalification commttee for
t he purpose of review ng and eval uating responses subnitted in response to the
RFQ i ssued pursuant to subsection (d). The prequalification conmttee shall be
conprised of 1 representative of the designer and 3 representatives of the
awardi ng authority. One of the representatives of the awarding authority shal
be the owner's project nanager if an owner's project manager is required on the
bui |l di ng project pursuant to this section

(d) When prequalifying general contractors, the awardi ng authority shal
initiate the prequalification process through public notice of the building
project and the solicitation of responses to the RFQ from general contractors.
The public notice and solicitation shall include:

(1) the tine and date for receipt of responses to the RFQ the address
of the office to which the responses are to be delivered, and the tinmeframe in
whi ch the public agency will respond to said responses;

(2) a general description of the project;

(3) the evaluation procedure and the criteria for the prequalification
of general contractors, including the point rating system and the schedule for
t he eval uati on process;

(4) the anticipated schedul e and estimated construction cost for the
bui | di ng project;

(5) a listing of the project teamincluding the awardi ng authority,

t he designer, and awardi ng authority's owner's project manager, if applicable;

(6) a statement indicating that the RFQw Il be used to prequalify
general contractors who will be invited to subnmit a bid pursuant to section
44E;

(7) a prohibition against any unaut horized comuni cati on or contact
with the public agency outside of official pre-bid nmeetings; and if desired,

(8) any Iimtation on the size and nunber of pages to be included in
the response to the RFQ desired by the public agency.

(e) The awarding authority shall require interested general contractors
to submt a statenment of qualifications in response to the RFQ i ssued pursuant
to subsection (d). The RFQ shall require only the information contained in
par agraphs (1) to (4), inclusive, of this subsection, and shall identify the
specific point allocation for each category and sub-category of information
Wthin each category of information, public agencies may use discretion in
al | ocating points anong the subcategories, consistent with the total points for
t he category.

(1) Managenent Experience (50 points; mninmmof 25 required for
approval): -

(i) Business owners, The nane, title, years with firmof the
owner (s) of the business.

(ii) Management personnel, The nanes, title, education and
construction experience, years with firm and list of projects conpleted by al
managenent personnel

(iii) Simlar project experience, The project name(s), description
original contract sum final contract sumw th explanation, and date conpl eted
of simlar projects.

(iv) Term nations, Alist of any projects on which the firmwas
termnated or failed to conplete the work.



(v) Legal proceedings, Alist of all legal or adm nistrative
proceedi ngs currently pendi ng agai nst the general contractor or concl uded
adversely to the general contractor within the past 5 years which relate to the
procurenent or performance of any public or private construction contract.

(vi) Safety record, The 3-year history of the firm s workers
conpensati on experience nodifier

(vii) Compliance Record, Information on and evi dence of evidence of
the firm s conpliance record with respect to mnority business enterprise and
worren busi ness enterprise inclusion goals and workforce inclusion goals, if
appl i cabl e.

(2) References (30 points; mninumof 15 required for approval):

(i) project references, References fromowners and architects for
all projects listed in clause (iii) of paragraph (1), including project nanes
and the names of the owners and architects, with address, tel ephone and fax
nunber, and contact person for each

(ii) Credit references, A nmnimmof 5 credit references, including
t he t el ephone and fax nunber of contact person from key suppliers, vendors and
banks.

(iii) Public project record, Alist of all conpleted public
bui | di ng construction project or projects as defined in section 44A during the
past 3 years with owner's nane, address, tel ephone and fax nunber and cont act
person.

(3) Capacity to Conplete Projects (20 points; mnimmof 10 required
for approval):

(i) Audited financial statenment for the nost recent fiscal year
provided that financial information subnmitted shall remain confidential and
shall not be a public record under section 7 of chapter 4.

(ii) Revenue under contract for the next 3 fiscal years.

(4) Mandatory requirenments, for which no points are assigned:

(i) Acommitnment letter for paynent and performance bonds at 100
per cent of the estimated contract value froma surety conpany |licensed to do
busi ness in the conmonweal t h and whose nane appears on United States Treasury
Department Circul ar 570.

(ii) Acertificate of eligibility issued by the division of capita
asset managenent and mai nt enance pursuant to section 44D, showi ng a capacity
rating sufficient for the project, and an update statenent.

The statenment of qualifications shall be signed under pains and penalties
of perjury.

(f) The public notice and solicitation required in subsection (d) shal
be advertised in a newspaper of general circulation in the area in which the
buil ding project is located, in the central register pursuant to section 20A of
chapter 9, and within the COWASS system so-called. The public notice and
solicitation shall be given not |less than 2 weeks before the deadline for
subm tting responses to the RFQ

(g) The awarding authority shall not open the statement of qualifications
publicly, but shall open themin the presence of 1 or nore witnesses at the
time specified in the RFQ At the opening of responses, the awardi ng authority
shal |l prepare a register of responders which shall include the nanme of each
responder who submitted a statenent of qualifications to said request for
qualifications. The register of responders shall be open for public inspection
Upon conpl etion of the evaluations, the contents of the statenents of
qualifications shall be open to the public. The financial information contained
in the statenments of qualifications shall not be a public record as defined in
section 7 of chapter 4.

(h) The prequalification commttee established pursuant to subsection (c)
shal | eval uate each statement of qualifications using solely the criteria
provided in the RFQ Only general contractors achieving a mninumscore of 70



shall be prequalified and invited to submt bids consistent with the section
44E. The prequalification commttee shall select a mnimmof 3 qualified
general contractors to submt bids pursuant to said section 44E. Any genera
contractor invited to submt a bid pursuant to this subsection shall be subject
to sections 44B and 44D.

A general contractor's score shall be nmade available to the general
contractor upon request. The decision of the prequalification conmttee shal
be final and shall not be subject to appeal except on grounds of fraud or
col [ usi on.

(i) Notwi thstanding the foregoing subsections (a) to (h), inclusive, if
the awarding authority qualifies fewer than 3 general contractors to submt
bi ds pursuant to subsection (h) and the prequalification process was required
pursuant to subsection (a), the awarding authority shall reject all responses
and shall issue a new request for qualifications. If the awarding authority
qualifies fewer than 3 general contractors to submt bids pursuant to
subsection (h) and the prequalification process was initiated at the option of
the awardi ng authority pursuant to subsection (a), the awarding authority may
reject all responses and i ssue a new request for qualifications or may invite
general bids pursuant to sections 44B to 44E, inclusive.

(j) Regul ations and procedures shall be promul gated by the conmm ssi oner
of the division of capital asset nanagenent and mai ntenance to inplenment this
section and to ensure that the prequalification process set forth in
subsections (a) to (i), inclusive, is sufficient, fair and consistent.

Section 44D 3/4. (a) Notwi thstandi ng section 44E, an awardi ng authority
on contracts subject to section 44A which are estimated to cost not |ess than
$10, 000, 000 shall prequalify subcontractors to submit sub-bids in accordance
wi th the provisions of subsections (a) to (j), inclusive; provided that, on
contracts subject to section 44A which are estimated to cost not |ess than
$100, 000 and not nore than $10, 000, 000, an awardi ng authority nmay elect to
prequal i fy subcontractors to submt sub-bids in accordance with subsections (a)
to (i), inclusive. The prequalification process shall be for all sub-bid
cl asses of work listed in subsection (1) of section 44F that neet or exceed the
t hreshol d val ue for sub-bid work of said subsection (1) of said section 44F.
VWhen prequalifying the subcontractors, the awarding authority shall initiate
the prequalification process through the solicitation of responses to a request
for qualifications pursuant to subsection (d) of this section

(b) Notwi thstandi ng subsection (a), the division of capital asset
managenent and nai nt enance, the Massachusetts Port Authority, the Massachusetts
Wat er Resources Authority, the Massachusetts State Col |l eges Building Authority,
and the University of Massachusetts Building Authority, hereinafter called
exenpt agencies, shall not be subject to said subsection (a), but may elect to
prequal i fy subcontractors to submt sub-bids in accordance with subsections (c)
to (j), inclusive.

(c) Before issuing a request for qualifications, hereinafter called RFQ
the awarding authority shall establish a prequalification commttee for the
pur pose of review ng and eval uating responses subnmitted in response to the RFQ
i ssued pursuant to subsection (d). The prequalification commttee shall be
conprised of 1 representative of the designer and 3 representatives of the
awardi ng authority. One of the representatives of the awarding authority shal
be the owner's project nanager if an owner's project manager is required on the
bui | di ng proj ect pursuant to section 44A 1/2.

(d) When prequalifying subcontractors, the awardi ng authority shal
initiate the prequalification process through public notice of the building
project and the solicitation of responses to the RFQ from subcontractors; but,
the public notice and solicitation shall include:

(1) the tine and date for receipt of responses to the RFQ the address
of the office to which the responses are to be delivered, and the tinmeframe in



whi ch the public agency will respond to said responses;

(2) the evaluation procedure and the criteria for the prequalification
of subcontractors, including the point rating system and the schedule for the
eval uati on process;

(3) a general description of the project and the subcontractor's class
of work;

(4) the anticipated schedul e and estimated construction cost for the
proj ect ;

(5) alisting of the project teamincluding the awardi ng authority,
designer, and awarding authority's owner's project manager, if applicable;

(6) a statement indicating that the RFQw Il be used to prequalify
subcontractors that will be invited to submit a bid pursuant to sections 44E
and 44F;

(7) a prohibition against any unaut horized comuni cati on or contact
with the awardi ng authority outside of official pre-bid neetings; and if
desi red,

(8) alimtation on the size and nunber of pages to be included in the
response to the RFQ

(e) The awarding authority shall require interested subcontractors to
submt a statenent of qualifications in response to the RFQ i ssued pursuant to
subsection (d); provided that the RFQ shall require only the information
contai ned in paragraphs (1) to (4), inclusive, of this paragraph, and shal
identify the specific point allocation for each category and sub-category of
i nformati on. Wthin each category of information, the awardi ng authorities may
use discretion in allocating points anong the subcategories, consistent with
the total points for the category.

(1) Managenent Experience (50 points; mninmmoff 25 required for
approval):

(i) Business owners, The nane, title, years with firmof the
owner (s) of the business.

(ii) Management personnel, The nanes, title, education and
constructi on experience, years with firm and list of projects conpleted by al
managenent personnel

(iii) Simlar project experience, The project name(s), description
description of scope, original trade contract sum final trade contract sum
wi th expl anation and date conpleted of simlar projects.

(iv) Term nations, A list of any projects on which the
subcontractor was termnated or failed to conplete the work.

(v) Legal proceedings, Alist of all legal or adm nistrative
proceedi ngs currently pendi ng agai nst the subcontractor or concluded adversely
to the subcontractor within the past 3 years which relate to the procurenent or
performance of any public or private construction contract. Legal proceedings
shall not include any actions that primarily involve personal injury or
wor kers' conpensation clains, or where the sole cause of action involves the
subcontractor's exercise of its rights for direct paynent under section 39F of
chapter 30.

(vi) Safety Record - The 3 year history of the subcontractor's
wor kers' conpensati on experience nodifier

(2) References (30 points; mninumof 15 required for approval):

(i) Project references, References fromowners and architects for
all projects listed in clause (iii) of paragraph (1) including project nane,
client's name, address, tel ephone and fax nunber, and contact person

(ii) Credit references, A nmnimmof 5 credit references, including
t el ephone and fax number of contact person from key suppliers, vendors and
banks.

(iii) Public project record, Alist of all conpleted public building
construction project as defined in section 44A during past 3 years with



client's name, address, tel ephone and fax nunber and contact person
(3) Capacity to Conplete Projects (20 points; mnimmof 10 required
for approval):
(i) Annual revenue for prior 3 fiscal years, provided that
financial information submitted shall remain confidential and shall not be a
public record under section 7 of chapter 4. There shall be no requirenment for
subm ssion of financial statenents.
(ii) Revenue under contract for the next 3 fiscal years.
(4) Mandatory requirenment, for which no points are assigned:

A commitnent |letter for paynment and perfornmance bonds at 100 per cent of
the estimted contract value froma surety conpany |licensed to do business in
t he conmonweal t h and whose nane appears on United States Treasury Departnment
Circul ar 570.

The statenment of qualifications shall be signed under pains and penalties
of perjury.

(f) The public notice and solicitation required in subsection (d) shal
be advertised in a newspaper of general circulation in the area in which the
buil ding project is located, in the central register pursuant to section 20A of
chapter 9, and within the COWASS system so-called. The public notice and
solicitation shall be given not |less than 2 weeks before the deadline for
subm tting responses to the RFQ

(g) The awarding authority shall not open the responses to the RFQ
publicly, but shall open themin the presence of 1 or nore witnesses at the
time specified in the RFQ At the opening of responses, the awardi ng authority
shal |l prepare a register of responders which shall include the name of each
responder who submitted a statenent of qualifications to said request for
qualifications. The register of responders shall be open for public inspection
Upon conpl etion of the evaluation of the responses, the contents of the
statements of qualifications shall be open to the public; but, the financial
i nformati on contained in the statements of qualifications shall not be a public
record as defined in section 7 of chapter 4.

(h) Upon receipt of the statement of qualifications subnmtted by
subcontractors, the prequalification commttee established pursuant to
subsection (c) shall evaluate each statenent of qualifications using solely the
criteria provided in the RFQ pursuant to paragraph (e). Only subcontractors
achieving a m ni mum score of 70 shall be prequalified and invited to submt
bi ds consistent with the provisions of section 44E. The prequalification
conmittee shall select a m nimumof 3 qualified subcontractors to submt bids
pursuant to said section 44E. The subcontractor invited to submt a bid
pursuant to this subsection shall be subject to section 44B.

A subcontractor's score shall be nmade available to the subcontractor upon
request. The decision of the prequalification commttee shall be final and
shal |l not be subject to appeal except on grounds of fraud or coll usion

(i) Notwi thstandi ng the subsections (a) to (h), inclusive, if the
awardi ng authority qualifies fewer than 3 subcontractors to submit bids
pursuant to subsection (h) and the prequalification process was required
pursuant to subsection (a), the awarding authority shall reject all responses
and shall reissue a request for qualifications pursuant to subsection (d). If
the awarding authority qualifies fewer than three sub-contractors to submt
bi ds pursuant to subsection (h) and the prequalification process was initiated
at the option of the awarding authority pursuant to subsection (a), the
awardi ng authority may reject all responses and i ssue a new request for
qualifications or may invite sub-bids pursuant to sections 44B to 44E,

i ncl usi ve.

(j) The conmi ssioner of the division of capital asset nanagenent and
mai nt enance, in conjunction with the inspector general, shall pronul gate
regul ati ons and procedures to inplenment this section and to ensure that the



prequalification process set forth in subsections (a) to (i), inclusive, is
sufficient, fair and consistent.

SECTI ON 20. Section 44E of said chapter 149, as appearing in the 2002
Oficial Edition, is hereby anmended by striking out subsection (1) and
inserting in place thereof the foll owi ng subsection: -

(1) Whenever general bids are invited for a contract subject to section
44A and whenever sub-bids are invited in connection with such a contract
subj ect to subsection (1) of section 44F, the awarding authority shal
prescribe 1 place for filing the general bids and 1 place for filing the sub-
bi ds, which need not be the sane place. Notwi thstandi ng any general or special
| aw, ordi nance or by-law to the contrary, a bidder shall not be required to
file a duplicate of his bid or sub-bid in any other place. For all projects
where prequalification of general contractors is required, or where an awarding
authority has elected to prequalify general contractors pursuant to subsection
(a) of section 44D 1/2, an awarding authority shall request bids only from
general contractors who have been so prequalified pursuant to subsections (a)
to (j), inclusive, of section 44D 1/2. For all projects where prequalification
of subcontractors is required, or where an awardi ng authority has elected to
prequal i fy subcontractors pursuant to subsection (a) of section 44D 3/4, an
awardi ng authority shall request bids only from subcontractors who have been so
prequal i fied pursuant to subsections (a) to (j), inclusive, of section 44D 3/4.

SECTI ON 21. Section 44F of said chapter 149 as so appearing, is hereby
anended by striking out, in line 6, the words "ten thousand dollars" and
inserting in place thereof the follow ng figure:- $20, 000.

SECTI ON 22. Subsection (2) of said section 44F of said chapter 149, as so
appearing, is hereby anended by striking out paragraph D and inserting in place
t hereof the foll owi ng paragraph: -

(D) The undersigned agrees that, if he is selected as a sub-bidder, he
will, within 5 days, Saturdays, Sundays and | egal holidays excl uded, after
presentation of a subcontract by the general bidder selected as the genera
contractor, execute with such general bidder a subcontract in accordance wth
the terms of this sub-bid, and contingent upon the execution of the genera
contract, and, if requested so to do in the general bid by the general bidder
who shall pay the premiuns therefor, or if prequalification is required
pursuant to section 44D 3/4, furnish a performance and paynent bond of a surety
conpany qualified to do busi ness under the | aws of the comonwealth and
sati sfactory to the awarding authority, in the full sumof the subcontract
pri ce.

SECTI ON 23. Subsection (3) of said section 44F of said chapter 149, as so
appearing, is hereby anended by striking out the third paragraph and inserting
in place thereof the foll owi ng paragraph: -

A performance and paynent bond furni shed by the subcontractor, either
pursuant to the requirenents of the prequalification process as established in
section 44D 3/4 or at the request of a general contractor set forth in the
general bid form shall be for the benefit of the general contractor; shal
secure the performance of the subcontract by the subcontractor; and shal
i ndemmi fy and hold harm ess the general contractor and the surety or sureties
under the | abor and materials or paynent bond furni shed by the genera
contractor to the awarding authority against (i) any and all |oss and expense
arising out of any and all clainms in connection with the performance of the
subcontract which would be required to be paid under the |abor and materials or
payment bond furni shed by the general contractor to the awardi ng authority and
(ii) attorneys' fees in the event that the subcontractor, after notice, fails



to assune the defense of and defend such cl ai ns.

SECTI ON 24. Subsection (4) of said section 44F of said chapter 149, as so
appearing, is hereby anended by striking out paragraph (c) and inserting in
pl ace thereof the foll owi ng paragraph: -

(c) If a selected sub-bidder fails, within 5 days, Saturdays, Sundays and
| egal holidays excluded, after presentation of a subcontract by the genera
bi dder selected as the general contractor, to performhis agreenment to execute
a subcontract in the formhereinafter set forth with such general bidder
conti ngent upon the execution of the general contract, and, if required to do
so pursuant to the prequalification process under section 44D 3/4 or if
requested to do so by such general bidder in the general bid, to furnish a
performance and paynment bond as stated in his sub-bid such general bidder and
the awarding authority shall select, fromthe other sub-bids duly filed with
the awardi ng authority for such sub-trade and not rejected under section 44H
the | owest responsible and eligible sub-bidder at the amount naned in his sub-
bid as so filed agai nst whose standing and ability the general contractor makes
no objection, and the contract price shall be adjusted by the difference
bet ween t he anmount of the sub-bid and the anount of the sub-bid of the
del i nquent sub- bi dder.

SECTION 25. Said chapter 149 is hereby further anmended by striking out
section 44H, as so appearing, and inserting in place thereof the follow ng
section: -

Section 44H Except as otherw se provided by sections 44A to 44H,

i nclusive, and except for the consideration and determ nation after contract
award as to whether an itemis equal to an item nanmed or described in the
specifications for a contract, the attorney general or his designee shal
enforce sections 44A to 44H, inclusive, of this chapter and section 39M of
chapter 30, sections 38C to 38N, inclusive, of chapter 7, and chapter 149A. The
attorney general shall have all the necessary powers to require conpliance
therewith including the power to institute and prosecute proceedings in the
superior court to restrain the award of contracts and the performance of
contracts in all cases where, after investigation of the facts, he has nmade a
finding that the award or perfornmance has resulted in violation, directly or
indirectly, of said sections 44A to 44H, inclusive, or of said section 39M or
of said sections 38C to 38N, inclusive, or of said chapter 149A, and he shal
not be required to pay the clerk of the court any entry fee in connection wth
the institution of the proceeding.

SECTI ON 26. Said chapter 149 is hereby further anmended by striking out
section 148B, as so appearing, and inserting in place thereof the foll ow ng
section: -

Section 148B. (a) For the purpose of this chapter and chapter 151, an
i ndi vi dual perform ng any service, except as authorized under this chapter
shal |l be considered to be an enpl oyee under those chapters unless:

(1) the individual is free fromcontrol and direction in connection
with the performance of the service, both under his contract for the
performance of service and in fact; and

(2) the service is perforned outside the usual course of the business
of the enpl oyer; and,

(3) the individual is customarily engaged in an independently
est abl i shed trade, occupation, profession or business of the sane nature as
that involved in the service perforned.

(b) The failure to withhold federal or state incone taxes or to pay
unenpl oynment conpensation contributions or workers conmpensation prem uns wth
respect to an individual's wages shall not be considered in naking a



determ nation under this section.

(c) An individual's exercise of the option to secure workers
conpensation insurance with a carrier as a sole proprietor or partnership
pursuant to subsection (4) of section 1 of chapter 152 shall not be considered
in making a determ nation under this section.

(d) Whoever fails to properly classify an individual as an enpl oyee
according to this section and in so doing fails to conply, in any respect, with
chapter 149, or section 1, 1A, 1B, 2B, 15 or 19 of chapter 151, or chapter 62B
shal I be puni shed and shall be subject to all of the crimnal and civil
renedi es, including debarnent, as provided in section 27C of this chapter
VWhoever fails to properly classify an individual as an enpl oyee according to
this section and in so doing violates chapter 152 shall be puni shed as provi ded
in section 14 of said chapter 152 and shall be subject to all of the civil
renedi es, including debarnment, provided in section 27C of this chapter. Any
entity and the president and treasurer of a corporation and any officer or
agent having the nmanagenent of the corporation or entity shall be liable for
violations of this section.

(e) Nothing in this section shall [imt the availability of other
renedies at law or in equity.

SECTI ON 27. The Ceneral Laws are hereby anended by inserting after

chapter 149 the follow ng chapter: -
CHAPTER 149A.
PUBLI C CONSTRUCTI ON ALTERNATI VE DELI VERY METHODS.

Section 1. For each contract for the construction, reconstruction
installation, denolition, maintenance or repair of any building estimated to
cost not |ess than $5,000,000, a public agency, as defined pursuant to section
44A of chapter 149, may elect to use the constructi on managenent at risk
delivery nethod, pursuant to sections 1 to 13, inclusive. Prior to using the
constructi on managenent at risk delivery nethod, the public agency shall obtain
a notice to proceed frominspector general pursuant to section 4 of this
chapter.

Section 2. As used in sections 1 to 9, inclusive, the foll owi ng words
shal | have the follow ng nmeani ngs unl ess indicated otherw se or unless the
context in which they are used clearly requires a different meaning:-

"Buil ding project”, the construction, reconstruction, installation
denolition, maintenance or repair of any public building;

"Construction managenent at risk"” or "Construction managenent at risk
services" or "Construction nmanagenent at risk delivery nethod", a construction
met hod wherein a construction managenent at risk firm provides a range of
preconstructi on services and constructi on managenent services which may incl ude
cost estimation and consultation regardi ng the design of the building project,
the preparati on and coordi nati on of bid packages, scheduling, cost control, and
val ue engi neering, acting as the general contractor during the construction
detailing the trade contractor scope of work, holding the trade contracts and
ot her subcontracts, prequalifying and evaluating trade contractors and
subcontractors, and provi di ng managenment and construction services, all at a
guar ant eed maxi mum price, which shall represent the maxi num anount to be paid
by the public agency for the building project, including the cost of the work,
the general conditions and the fee payable to the constructi on nmanagenent at
risk firm

"Construction manager at risk" or "Construction managenent at risk firnf
a sole proprietorship, partnership, corporation, or other legal entity that
provi des construction managenent at risk services;

"Designer"”, shall have the same nmeaning as found in section 38A of
chapter 7, and shall be independent of the construction managenent at risk firm
and the owner's project manager.



"CGover ni ng body", the person or group of persons who have the power to
enter into and approve of a contract between a public agency and a construction
managenment at risk firm

"CQuar ant eed maxi mum price", or "GW", the agreed total dollar anmount for
the constructi on managenent at risk services, including the cost of the work,
the general conditions and the fees charged by the construction managenent at
risk firm

"Omer's project nmanager", an individual, corporation, partnership, sole
proprietorship, joint stock conpany, joint venture, or other entity engaged to
provi de project managenent services on behalf of a public agency for the
construction and supervision of construction of a building project. Any
i ndi vi dual assigned by the owner's project manager to provide the project
managenent services for the building project shall be a person who is
regi stered by the comonweal th as an architect or professional engineer and has
at least 5 years experience in the construction and supervision of construction
of buildings of simlar size and conplexity; or a person who i s not so
regi stered and has at least 7 years experience in the construction and
supervi sion of construction of buildings of simlar size and conplexity. A
public agency may utilize a nenber or nenbers of its staff as owner's project
manager provided such staff neets the required qualifications. The owner's
proj ect manager shall be independent of the designer and the construction
managenment at risk firm

"Public Agency", shall have the same nmeaning as found in section 44A of
chapter 149;

"Two- phase sel ection process", a procurenment process in which the first
phase consists of creating a short list of prequalified firms as determ ned by
responses to a request for qualifications and in which the second phase
consists of inviting firma prequalified in the first phase to submt responses
to a request for proposals or a request for bids.

Section 3. (a) Before procuring the services of a designer pursuant to
subsection (b) and prior to submitting an application to use the construction
managenent at risk delivery nethod pursuant to section 4, the public agency
shal | procure or otherwi se enploy the services of an owner's project nanager
pursuant to section 44A 1/2 of chapter 149. The owner's project manager may
assi st the public agency in the procurenment of the designer

(b) Before submitting an application to use the construction managenent
at risk delivery nethod pursuant to section 4, the public agency shall procure
the services of a designer for the building project. In procuring the services
of a designer, the public agency shall do so in a manner consistent with
sections 38A 1/2 to 390 inclusive, of chapter 7. The designer procured by the
public agency shall be independent of the owner's project manager and the
construction managenent at risk firm

Section 4. (a) Before undertaking a building project using construction
managenent at-risk services, a public agency shall notify and submt a detailed
application to proceed to the office of the inspector general. The detail ed
application shall conformto regul ati ons and procedures pronul gated by the
i nspector general. In order to receive a notice to proceed fromthe office of
the i nspector general, the public agency shall denonstrate the foll ow ng:-

(1) The public agency has authorization fromits governing body to
enter into a contract with a construction managenent at risk firm The
aut hori zation shall include the results of any public vote if applicable.

(2) The public agency has the capacity, a plan and procedures in place
and approved of by the governing body, where appropriate, to effectively
procure and manage constructi on managenent at-risk services for the specific
project and has retained the services of a qualified owner's project manager

(3) The public agency has in place procedures to ensure fairness in
conpetition, evaluation and reporting of results at every stage in the



procur enent process.

(4) The building project has an estinmated construction val ue of
$5, 000, 000 or nore.

(5) The public agency has determ ned that the use of construction
managenent at-risk services is appropriate for the building project and states
inwiting the reasons for the determ nation

(b) A public agency that neets all requirenments established by the
i nspector general shall be issued a notice to proceed to use the construction
managenent at risk delivery nethod for the construction of a building project.
If the inspector general declines to issue a notice to proceed to a public
agency, the inspector general shall provide in witing to the public agency the
reason or reasons for the decision. A public agency not receiving a notice to
proceed fromthe inspector general may re-submt a detailed application upon
correcting or responding to the reason or reasons provided to the public agency
by the inspector general. The inspector general shall review the resubmtted
application and, if the application neets the requirenents established by the
i nspector general, the inspector general shall issue a notice to proceed.

(c) Applications submtted to the inspector general for approval to use
constructi on managenent at risk services shall be considered in a tinmely
manner. All decisions shall be rendered by the inspector general to a public
agency in not |less than 60 days fromthe date the application is submtted to
t he i nspector general

(d) Notwi thstandi ng subsection (a), the division of capital asset
managenent and nai nt enance, the Massachusetts Port Authority, the Massachusetts
Wat er Resources Authority, the Massachusetts State Coll ege Building Authority,
and the University of Massachusetts Building Authority, hereinafter referred to
as exenpt agencies, shall not be subject to said subsection (a). Each exenpt
agency shall submt its procedures for the procurenment and use of construction
managenment at risk services to the inspector general, and so long as the
i nspector general determ nes that the procedures of an exenpt agency conply
with sections 1 to 10, inclusive, the inspector general shall approve the
procedures and each exenpt agency, so approved, may use the construction
managenment at risk delivery nethod consistent with the procedures so approved
on building projects. Each exenpt agency shall annually submt its procedures

to the inspector general for review and approval by the inspector general. If
an exenpt agency nodify or anmend the procedures so approved, the exenpt agency
shal | imredi ately submit the anended procedures to the inspector general for

approval . The inspector general shall have 60 days fromthe time an exenpt
agency submts its procedures to approve or disapprove the procedures. An
exenpt agency whose procedures have been di sapproved may correct the deficiency
or deficiencies contained therein and re-submt the corrected procedures to the
i nspector general for review and approval. The inspector general shall conduct
an expedited review of corrected procedures.

(e) A public agency after receiving a notice to proceed or an exenpt
agency after having its procedures approved may use the constructi on nanagenent
at risk delivery nethod. The public agency or exenpt agency shall procure a
constructi on managenent at risk firmin accordance with a 2-phase process in a
manner consistent with section 5.

Section 5. (a) The public agency shall utilize a 2-phase sel ection
process as provided in subsection (c) of this section and sections 6 to 7,

i nclusive, for the selection of a construction managenent at risk firmwth
whomto enter into a contract to provide construction managenent at risk
services. Each contract between a public agency and a constructi on managenent

at risk firmshall be secured by a performance and paynent bond in the full sum
of the guaranteed maxi num price by a surety conpany licensed to do business in
t he conmonweal t h and whose nane appears on the United States Treasury
Department Circul ar 570.



(b) Before issuing a request for qualifications, hereinafter called RFQ
t he public agency shall establish a prequalification commttee for the purpose
of review ng and eval uating responses subnmitted to the RFQ issued pursuant to
subsection (c). The prequalification comittee shall be conprised of 1
representative of the designer, the owner's project manager, and at |east 2
representatives of the public agency.

(c) Phase 1 of the 2-phase sel ection process shall begin once the public
agency gives public notice of the building project and solicits responses to an
RFQ from constructi on managenent at risk firms; but, that the public notice and
solicitation shall include:

(1) the tine and date for receipt of responses to the RFQ the address
of the office to which the responses are to be delivered, and the timeframe in
whi ch the public agency will respond to said responses;

(2) a general description of the project including prelimnary concept
designs and key factors inportant to the final selection

(3) the evaluation procedure and criteria pursuant to subsection (f),

i ncluding any rating system

(4) a specific description of the scope of services expected of the
sel ected construction managenent at risk firmduring both the design
preconstructi on and constructi on phases of the project;

(5) a general description of the anticipated schedul e and esti nated
construction cost for the building project;

(6) a listing of the project teamincluding the public agency, the
designer, and the public agency's owner's project manager

(7) the criteria for the selection of the construction managenent at
risk firm including mninmmexperience, requirenents for presentations, and
the schedul e for the selection process;

(8) a prohibition against any unaut horized communi cati on or contact
with the public agency outside of official pre-proposal neetings; and if
desi red,

(9) alimtation on the size and nunber of pages to be included in the
response to the RFQ and,

(10) a statenent indicating that the RFQw Il be used to prequalify
constructi on managenent at risk firns that will be invited to submt a proposa
in response to a request for proposal issued pursuant to section 6.

(d) The public agency shall require interested constructi on managenent at
risk firms to submit a statenent of qualifications in response to the RFQ
i ssued pursuant to subsection (c). The statenment of qualifications shal
i nclude, at a mininum the follow ng:

(1) a cover letter or executive summary detailing the key el enments and
factors that differentiate the firmfrom other responders;

(2) conmpletion of a qualifications application simlar in formto AlA
Document A305, 1986 edition, listing general business information and financi al
capacity;

(3) alist of lawsuits and arbitrations to which the firmis a party
in regard to construction contracts within the last 3 years, including a |ist
of all convictions or fines for violations of state or federal |aw,

(4) subm ssion of a project organization chart with specific
i nformati on on key project personnel or consultants;

(5) subm ssion of an audited financial statenent for the nost recent
fiscal year and a letter fromthe surety conpany of the firmconfirmng the
ability to provide perfornmance and paynent bonds for the building project under
consi deration; but, the financial information submitted shall remain
confidential and shall not be a public record to the fullest extent permssible
under the | aw

(6) subm ssion of information on the firms safety record including
its workers' conpensation experience nodifier for the prior 3 years;



(7) subm ssion of information on and evidence of the firm s conpliance
record with respect to mnority business enterprise and wonmen busi ness
enterprise inclusion goals and workforce inclusion goals, if applicable;

(8) subm ssion of information regarding the firm s experience on
simlar building projects including references fromthe owers and architects
of the building projects;

(9) subm ssion of information on the experience of the firmon sinmlar
projects that used the constructi on nanagenent at risk delivery mnethod,

i ncluding references fromthe owners and architects of such projects;

(10) subm ssion of information on any projects where the firmwas
termnated, failed to conplete the work, or paid |iquidated damages;

(11) subm ssion of specific exanples of the firms project managenent
reports or other illustrations of the conpany's operating phil osophy;

(12) a certificate of eligibility issued by the division of capita
asset managenent and mai nt enance pursuant to section 44D of chapter 149,
showi ng a capacity rating sufficient for the project, and an update statenent;
and

(13) any other relevant information that the public agency determ nes
desi rabl e.

The statenment of qualifications shall be signed under pains and penalties
of perjury.

(e) The public notice and solicitation required in subsection (c) shal
be advertised in a newspaper of general circulation in the area in which the
buil ding project is located, in the central register pursuant to section 20A of
chapter 9, and within the COWASS system so-called. The public notice and
solicitation shall be given not |less than 2 weeks before the deadline for
subm tting responses to the RFQ

(f) Upon receipt of the statement of qualifications subnmitted by
construction managenent at risk firns, the prequalification committee
est abl i shed pursuant to subsection (b), shall eval uate each statenent of
qualifications using the criteria as provided in the RFQ Only construction
managenent at risk firnms achi eving an acceptable rating as defined pursuant to
clause (3) of subsection (c) will be selected to proceed to phase 2 of the 2-
phase sel ecti on process and receive a request for proposals issued pursuant to
section 6. The prequalification comittee shall select a mninumof 3 qualified
construction managenent at risk firns to receive the request for proposals. If
the prequalification commttee is not able to identify a mninumof 3 qualified
constructi on managenent at risk firns, the public agency shall readvertise the
bui | di ng project using the procedures herein, or may procure the buil ding
project pursuant to the provisions of sections 44A to 44J, inclusive, of
chapter 149. The decision of the prequalification committee shall be final and
shal |l not be subject to appeal except on grounds of fraud or coll usion

Section 6. (a) Before issuing a request for proposals, hereinafter
referred to as RFP, the public agency shall establish a selection conmttee for
t he purpose of review ng and eval uating responses subnitted to the RFP issued
pursuant to subsection (b). The selection conmttee shall be conprised of 1
representative of the designer, the owner's project manager, and at |east 2
representatives of the public agency. Nothing herein shall prohibit the public
agency from appointing the sane individuals who served as the prequalification
conmmttee to serve as the selection conmmittee

(b) The public agency shall issue an RFP to each constructi on nanagenent
at risk firmthat has been prequalified to receive an RFP pursuant to this
section. The RFP shall include each of the elenents of the RFQ identified in
subsection (c) of section 5 and further shall include:

(1) the date, time and place for subm ssion of proposals;

(2) a clear description of the subm ssion requirenents including
separate price and techni cal conponents;



(3) detailed informati on concerning the project scope including any
prelimnary design information, geotechnical reports, existing condition
surveys and specifications;

(4) specific information on the project schedul e including design
deliverables, site availability and occupancy expectati ons;

(5) a detailed description of the scope of work and deliverables
expected fromthe constructi on managenent at risk firmduring the
preconstructi on phase;

(6) the mnority business enterprise and wonen busi ness enterprise
i ncl usi on goal s and workforce inclusion goals for the building project;

(7) a clear description of the comruni cation guidelines to be foll owed
during the procurement process including any nmeasures to assure that the
sel ection process will be open and fair;

(8) the formof contract and general and suppl enmental conditions
i ncluding any incentive provisions allowable under this statute and any danages
for del ay provisions;

(9) the budget for the project;

(10) a fully devel oped schedul e of cost itens listing the public
agency's determ nation of what will be considered fee, cost of the work, and
general condition itemns;

(11) specific information on the evaluation criteria including any
poi nt scal e or neasurenment system

(12) the timetabl e and process for establishing a guaranteed maxi num
price including status of design and linitations on the anount and use of
conti ngency; and

(13) a list of the trade contractor classes of work to be required in
the trade contractor prequalification plan

(c) The RFP shall require the subm ssion of separate price and technica
conponents as part of the proposal subnmitted in response to the RFP

(1) The price component shall include (i) the fee for preconstruction
services with appropriate detail, (ii) the fee for construction services with
expl anation of the basis, and (iii) the estimted cost of general conditions
with appropriate detail.

(2) The technical conponent shall include: (i) a detailed project
approach, including preconstruction services, (ii) supplemental relevant
project references, (iii) the project teammenbers with position descriptions
and relevant time conmtnments of said team nenbers during the project, (iv) the
constructi on managenent plan indicating approach to control of cost, schedul e,
quality, documents and clains; (v) prelimnary definition of trade contractor
and subcontractor bid packages and scopes of work, (vi) affidavit of prevailing
wage conpliance pursuant to sections 26 and 27 of chapter 149; (vii) a
commitment letter froma surety conpany licensed to do business in the
commonweal t h and whose nane appears on United States Treasury Depart nment
Circular 570 stating the surety's willingness to bond the building project in
the full sumof the contract at 110 per cent of the budget for the building
project, (viii) a technical challenges and solutions plan, and (ix) any
qualifications or exceptions to the ternms of the formof contract or
suppl enental conditions as included in the RFP

(d) Upon receipt of the proposals to the RFP i ssued pursuant to
subsection (b), the selection conmttee shall evaluate all proposals in
accordance with the criteria included in the RFP, but, if the selection
conmittee elects to conduct an interview with a construction managenent at risk
firmwho submts a proposal in response to the RFP, then the sel ection
committee shall conduct interviews with each construction managenent at risk
firmthat submits a proposal to said RFP. Based upon the eval uati ons of each
proposal submitted by each construction managenment at risk firm the selection
conmittee shall rank the proposals submtted by the construction managenent at



risk firms. The decision of the selection conmttee shall be final and not
subj ect to appeal except on the grounds of fraud or collusion

(e) The selection conmttee shall conmence non-fee negotiations with the
hi ghest ranked constructi on managenent at risk firm If the selection comittee
determ nes that negotiations with the hi ghest ranked constructi on managenent at
risk firmwill not result in a contract acceptable to the public agency, the
sel ection committee shall term nate negotiations with the highest ranked
construction managenent at risk firmand shall comrence negotiations with the
next hi ghest ranked constructi on managenent at risk firm The process shal
continue until the selection committee has reached an acceptable contract with
one of the prequalified construction managenent at risk firnms. The list and
ranki ng of proposed constructi on managenent at risk firnms shall be certified by
t he public agency and nade available as a public record after the contract
awar d.

Section 7. (a) Each contract for a building project procured pursuant to
sections 1 to 9, inclusive, shall utilize a cost-plus not to exceed guaranteed
maxi mum price formof contract in which the public agency shall be entitled to
moni tor and audit all project costs. The construction managenent at risk firm
shall not be entitled to share in any savings between the final guaranteed
maxi mum price figure and the final cost of the work including the fee of the
constructi on managenent at risk firm except that the public agency may include
an incentive clause with the contract for various perfornmance objectives; but,
the incentive clause shall not include an incentive that exceeds 1 per cent of
the estimated construction cost.

(b) I'n establishing the schedul e and process for determ ning a guaranteed
maxi mum price, the contract between the public agency and the construction
managenent at risk firmshall conmply with the foll ow ng:

(1) The guaranteed maxi num price shall be based on design docunents
whi ch are no | ess devel oped than 60 per cent construction docunents;

(2) The guaranteed maxi num price shall be agreed to as an anendnment to
the contract between the public agency and the construction managenent at risk
firm

(3) The guaranteed maxi num pri ce anmendnent shall be executed before
t he conmencenent of any construction work; except that the public agency,
bef ore the execution of the guaranteed maxi mum price anendnment, may conmence
construction, so long as the public agency executes a separate anendnent to the
contract with the constructi on manager at risk detailing the scope of work
sel ected to conmence before execution of the guaranteed price amendnment. The
separ ate anmendnent shall state the sumfor the scope of work, which shal
i nclude the cost of the work, the general conditions and additional fee, if
any, for the construction manager at risk; but, any class of work included in
the scope of work selected to conmence before the execution of the guaranteed
maxi mum price anendnent shall be subject to the trade contractor selection
process set forth in section 8, for the stated scope of work only. In the event
that a guaranteed maxi mum pri ce cannot be successfully negoti ated between the
public agency and the construction nmanager at risk, any trade contractor
agreenment between the construction manager at risk and a trade contractor for
work sel ected to commence before execution of the guaranteed maxi num price
anendnment may be assigned to the public agency or to another construction
manager at risk designated by the public agency, w thout the assent of the
trade contractor, and the public agency or the designated constructi on nanager
at risk and the trade contractor shall be bound by the ternms of the trade
contractor agreement; and

(4) The guaranteed maxi num price anmendnment to the contract between the
public agency and the construction managenent at risk firmshall include a
detailed line itemcost breakdown by trade, including any cost for work
sel ected to conmence before the execution of the guaranteed maxi mum price



anendnent; dollar amounts for the construction managenent at risk firms
contingency; dollar anmounts for the general conditions and fees, including any
amounts related to work selected to commence before the execution of the

guar ant eed maxi mum price amendnent; a list of all the draw ngs, specifications
and ot her information on which the guaranteed nmaxi mum price is based; a list of
al | owances and statenent of their basis; a list of any assunptions or
clarifications on which the guaranteed maxi num price is based; the dates for
substantial and final conpletion on which the guaranteed maxi numprice is
based; and a schedul e of applicable alternates and unit prices.

Upon establishment of the guaranteed maxi num price, the construction
managenent at risk firmshall provide all required perfornmance and paynent
bonds in the anmount of the guaranteed maxi mum price within S business days
after the execution of the guaranteed naxi mum price anendment.

(c) I'n the event that a guaranteed maxi num price cannot be successfully
negoti ated between the public agency and the constructi on managenent at risk
firm the selection conmttee may commence negotiations with 1 additiona
proposer starting with the next highest ranked proposer. In the event that a
contract and guaranteed maxi num pri ce amendnent cannot be successfully
negot i ated between the selection commttee and the next highest ranked
proposer, the public agency shall term nate the procurenent process and shal
i nstead procure the project in accordance with sections. 44A to 44J, inclusive,
of chapter 149. Upon the term nation, the public agency may not re-apply for
approval to use the construction nanagenent at risk delivery nmethod for the
same buil ding project unless the building project has been materially changed
in formor function

Section 8. (a) For each building project procured pursuant to sections 3.
to 9, inclusive, the public agency shall establish a trade contractor selection
process for all sub-bid classes of work listed in section 44F of chapter 149
and all other sub-bid classes of work selected by the public agency for the
project, provided the sub-bid work neets or exceeds the threshold sum
identified in subsection (1) of section 44F of chapter 149. The sel ection
process for the trade contractors shall conformto the requirenents set out in
subsections (b) to (k), inclusive, of this section. The public agency shal
al so establish a selection process for subcontractors who are not trade
contractors as defined above. The sel ection process shall conformto the
requi renents of subsection (j) of this section. Al trade contractors and
subcontractors seeking to provide services in connection with the buil ding
project shall be prequalified in accordance with this section. The public
agency may, consistent with established mnority business enterprise and wonen
busi ness enterprise inclusion goals, provide an additional 5 points to the
total score of each mnority business enterprise and wonen busi ness enterprise
in the prequalification process as provided in subsection (e) of this section
The construction managenent at risk firmmay subnmt its qualifications to bid
on trade contract or subcontract work in accordance with this section; provided
that the construction managenment at risk firmcustomarily perfornms the work for
which it submits qualifications; provided further, that the construction
managenment at risk firmmust performthe work with enpl oyees on its own
payroll; and provided further, that the construction managenment at risk firm
nmeets all the requirements of the selection process.

Al trade contracts entered into in accordance with this chapter shall be
secured by performance and paynent bonds in the full anmount of the trade
contract amount froma surety conpany |licensed to do business in the
commonweal t h and whose nane appears on United States Treasury Depart nment
Circul ar 570; provided that the bonds are subject to subsection (3) of section
44F of chapter 149.

(b) The public agency shall establish a trade contractor prequalification
conmittee for the building project. The prequalification conmttee shall be



conprised of a representative fromthe designer, a representative fromthe
construction managenent at risk firm and 2 representatives appointed by the
public agency.

(c) The construction managenent at risk firmshall provide to the public
agency detailed information describing the work required for each trade
contractor. This detailed information shall serve as the basis for an RFQto be
i ssued by the public agency. The public agency shall give public notice of
trade contractor work on the building project and shall issue for each trade
contract established under subsection (a) an RFQ which shall be used to solicit
responses fromeligible trade contractors and which shall be used to prequalify
the trade contractors to participate on the building project; but, the public
notice and solicitation shall include at a m ni num

(1) the date, tinme and place for subm ssion

(2) relevant information about the project and the biddi ng process;

(3) the specific criteria for trade contractor prequalification and
sel ection;

(4) a statement indicating that the RFQw Il be used to prequalify
trade contractors that will be invited to submt a bid; and

(5) that the responders' nanes are to be posted, but that there shal
be no public opening of responses.

Al interested trade contractors shall be eligible to respond to the RFQ
and participate in the prequalification process.

Each response submitted by a trade contractor in response to the RFQ
shal | be signed under pains and penalties of perjury. Financial information
provided in response to the RFQ shall remain confidential and not be a public
record as defined in section 7 of chapter 4 and shall not be open to public
i nspection, to the fullest extent possible under the |aw

(d) The public notice and solicitation required in subsection (c) shal
be advertised in a newspaper of general circulation in the area in which the
buil ding project is located, in the central register pursuant to section 20A of
chapter 9, and within the COWASS system so-called. The public notice and
solicitation shall be given not |less than 2 weeks before the deadline for
subm tting responses to the RFQ

(e) The RFQ shall require only the information contained in subparagraphs
1to 4, inclusive, of this paragraph, and shall identify the specific point
al l ocation for each category and sub-category of information. Wthin each
category ~f information, public agencies may use discretion in allocating
poi nts anmpbng t he subcategories, consistent with the total points for the
cat egory.

(1) Managenent Experience (50 points; mninmmof 25 required for
approval):

(i) Business owners, The nane, title, years with firmof the
owner (s) of the business.

(ii) Management personnel, The nanes, title, education and
construction experience, years with firm and list of projects conpleted by al
managenent personnel

(iii) Simlar project experience, The project name(s), description
description of scope, original trade contract sum final trade contract sum
wi th expl anation, and date conpleted of sinmilar projects.

(iv) Term nations, A list of any projects on which the trade
contractor was termnated or failed to conplete the work.

(v) Lawsuits, Alist of commercial lawsuits in which the trade
contractor is a defendant or defendant-in-counterclaimwth regard to
construction contracts within the last 3 years. The lawsuits shall not include
any actions that primarily involve personal injury or workers' conpensation
clainms, or where the sole cause of action involves the trade contractor's
exercise of its rights for direct payment under section 39F of chapter 30.



(vi) Safety record, The 3 year history of the trade contractor's
wor kers' conpensati on experience nodifier

(2) References (30 points; mninumoff 15 required for approval):

(i) dient references for all projects listed in clause (iii) of
subparagraph (1), including the project nane, client's nane, address, tel ephone
and fax nunber, and contact person

(ii) Credit references, A nmnimmof 5 credit references, including
t el ephone and fax nunmber of contact person from key suppliers, vendors and
banks.

(iii) Public project record, Alist of all conpleted public
bui | di ng construction projects as defined in section 44A of chapter 149 during
past 3 years with client's name, address, telephone and fax nunber and cont act
person.

(3) Capacity to Conplete Projects (20 points; mnimmoff 10 required
for approval):

(i) Annual revenue for prior 3 fiscal years. There shall be no
requi renent for subm ssion of financial statenents.

(ii) Revenue under contract for next 3 fiscal years.

(4) Mandatory commitnent letter, for which no points are assigned, for
payment and performance bonds at 110 per cent of the estimated trade contract
value froma surety conpany licensed to do business in the commonweal th and
whose nane appears on United States Treasury Department Circul ar 570.

(f) Responses submitted in response to the RFQ issued pursuant to
subsection (e) shall be reviewed and scored by the trade contractor
prequalification commttee established pursuant to subsection (b). Al trade
contractors who achieve a score of 70 points or greater shall be prequalified
to submit a bid. The public agency shall notify the prequalified trade
contractors of their approval to subnmit a bid on the project as well as the
schedul e and timng for the subm ssion of the Request for Bid as outlined
bel ow. The decision of the prequalification comittee shall be final and not
subj ect to appeal except on the grounds of fraud or collusion. A trade
contractor's score shall be nade available to the trade contractor upon
request, but shall not be a public record as defined in section 7 of chapter 4
and shall not be open to public inspection, to the fullest extent possible
under the | aw

(g) Trade contractors prequalified pursuant to subsection (f) shall be
invited to submt a bid on the proposed building project pursuant to a Request
for Bids for trade subcontracting services. The request for bids docunent shal
i nclude, without limtation, the follow ng information

(1) the date, time and place for subm ssion of responses to the
request for bids,

(2) fully detailed drawi ngs and specifications by class of work in
accordance with paragraph (a) of subsection (1) of section 44F of chapter 149
whi ch shall provide for full conpetition for each itemof material to be
furni shed under the contract as set forth under subsection (b) of section 39M
of chapter 30;

(3) a detailed definition of the trade contractor's scope of work,

i ncluding alternates and all owances, if any, within that scope of work;

(4) a project schedule indicating the planned sequence and duration of
each trade contractor's work;

(5) a list of prequalified trade contractors;

(6) a trade contractor bid formthat shall require, w thout
limtation, a listing of price, addenda, alternates and all owances, if any, for
the trade work; certification that the trade contractor will performthe
conpl ete trade work with enpl oyees on his own payroll, except for work
customarily performed by sub-trade subcontractors within the trade; and the
nanmes of all sub-trade subcontractors to be used if awarded the trade contract



and each sub-trade contract sum

(7) an affidavit that all sub-trade subcontractors nanmed on the bid
form have been prequalified by the trade contractor using criteria simlar to
the criteria for the prequalification of trade 6ontractors;

(8) an affidavit of tax conpliance;

(9) an affidavit of prevailing wage conpliance pursuant to sections 26
and 27 of chapter 149;

(10) a non-collusion affidavit;

(11) a requirenent for the bidder to post a 5 per cent bid bond froma
surety conpany licensed to do business in the commonweal t h and whose nane
appears on U. S. Treasury Department Circular 570; but, the bid bond shall be
returned to the bidder if the bidder is not selected as the trade contractor

(12) the budget for the project, and the budget anount for the trade
contract scope of work as provided in the project guaranteed maxi mumprice if
avai l abl e, or as provided in the nost recent budget for the project'; and

(13) a trade contractor agreement formas set forth in this section
i ncluding all exhibits.

Trade contractors submitting bids in response to the request for bids
shall do so in accordance with the requirenments contained in the request for
bi ds package. Any bid which does not include the bid bond or affidavits
requi red pursuant to this subsection or any response in which the information
requested is inconplete, conditional, or obscure or which contains any
additions not required in the request for bids package shall be rejected.

(h) Bids shall be opened publicly by the public agency and shall be
awarded to the | owest prequalified bidder; but, if the public agency receives
fewer than 3 responsive bids on any trade contract and the | owest bid exceeds
the estimated cost for the work for which the bids are requested, the
construction manager at risk firmshall attenpt to negotiate an acceptabl e
price with the | owest prequalified bidder. If the negotiations are
unsuccessful, the construction manager at risk firmshall termnate
negotiations with the | owest prequalified bidder and shall initiate
negotiations with the trade contractor who was the second | owest prequalified
bidder. If the construction nmanager is unsuccessful in negotiating an
acceptable price with the | owest prequalified bidder and second | owest
prequalified bidder, the construction manager at risk firm on behalf of and
with the consent of the public agency, shall solicit additional bids, utilizing
t he procedures for selection of subcontractors who are not trade contractors,
set out in subsection (j).

(i) Each trade contractor selected by the constructi on managenent at risk
firmto performwork on the building project shall return an executed trade
contract including the required perfornmance and paynent bonds and insurance
certificate to the construction manager at risk firmw thin 10 busi ness days of
recei pt of the trade contract fromthe construction manager at risk firm The
trade contract shall be the trade contract agreenent in subsection (k).

(j) For subcontractors who are not trade contractors as defined in
subsection (a) and whose work has an estinmated cost at or exceeding the
threshold sumidentified in subsection (1) of section 44F of chapter 149, the
constructi on managenent at risk firmshall submit to the public agency for
approval the qualifications that a subcontractor nust have in order to perform
the work of the subcontract and a list of 3 subcontracting firnms which the
constructi on managenent at risk firmbelieves neets the qualifications. The
public agency may elimnate firns fromthe list and nmay add firnms to the |ist;
if, any firmadded is acceptable to the construction managenent at risk firm
The construction managenent at risk firmshall invite each subcontractor
approved by the public agency to submt a bid for the work. The bid shall be
based on detail ed bidding information devel oped by the constructi on managenent
at risk firm The construction managenent at risk firmshall present a list of



the bids submitted to the public agency. The constructi on nanagenent at risk
firmshall indicate the bidders who are selected to be awarded a subcontract.
The constructi on managenent at risk firmshall provide a witten explanation as
to the reason for the award of a subcontract. Notw thstanding the foregoing,
subcontracts with an award val ue that does not exceed the threshold sum as
identified in subsection (1) of section 44F of chapter 149, may be awarded by
the construction managenent at risk firmusing any selection nethod sel ected by
the construction managenent at risk firmwth the approval of the public
agency.

(k) When entering into a contract with a trade contractor selected to
perform work pursuant to subsections (h) and (i), the trade contractor
agreenment shall be in the following form

TRADE CONTRACTOR AGREEMENT

TH S AGREEMENT MADE THI S DAY OF , 20 , by and between
a corporatlon organi zed and exi sting under the laws of
a partnership consisting of an indivi dua
doi ng busi ness as herei nafter called the "Construction
Managenment At Ri sk Firm' and a corporation organi zed and
exi sting under the | aws of an individual doing business as

hereinafter called the "Trade Contractor"

W TNESSETH t hat t he Construction Managenent At Risk Firmand the Trade
Contractor for the considerations hereafter naned, agree as follows:

(1) The Trade Contractor agrees to furnish all [abor and materials
required for the conpletion of all work specified in Section No(s). of the
specifications for (name of Sub-trade(s)) and the plans referred
to therein and addenda No. for the - (project) all as prepared
by designer. Al work shall be in accordance with the contract
docunents listed on Exhibit A, and the detail ed Scope of Wrk |listed on Exhibit
B. The Constructi on Managenent At Ri sk Firm agrees to pay the Trade Contractor
as full paynent for all the work in Exhibit B the sumof $ . This
price includes the follow ng alternates: Nos. ,

(A) The Trade Contractor agrees to be bound to the Cbnstructlon
Managenment At Risk Firmby the terns of the hereinbefore described pl ans;
specifications (including all general conditions stated therein) and addenda
No. and , and , and to assune to the Construction Managenent At
Risk Firmall the obligations and responsibilities that the Construction
Managenent At Ri sk Firm by those docunments assunes to the
(Public Agency) hereinafter called the "Public Agency," except to the extent
that provisions contained therein are by their terns or by | aw applicable only
to the Constructi on Managenment At Ri sk Firm

(B) The Construction Managenent At Risk Firmagrees to be bound to the
Trade Contractor by the terns of the herei nbefore described docunents and to
assune to the Trade Contractor all the obligations and responsibilities that
the Public Agency by the ternms of the hereinbefore described docunents assunes
to the Constructi on Managenment At Risk Firm except to the extent that
provi sions contained therein are by their ternms or by |aw applicable only to
t he Public Agency.

(2) The Construction Managenent At Ri sk Firm agrees to begin, prosecute
and conplete the entire work specified by the Public Agency in an orderly
manner so that the Trade Contractor will be able to begin, prosecute, and
conplete the work described in this Trade Contract; and, in consideration
t hereof, upon notice fromthe Constructi on Managenment At Risk Firm either ora
or in witing, the Trade Contractor agrees to begin, prosecute and conplete the
wor k described in this Trade Contract in an orderly manner and in accordance




with the Project Schedul e attached as Exhibit C as it may be reasonably
nodified fromtime to time by agreenent of the Construction Management At Ri sk
Firmand the Trade Contractor.

(3) The Trade Contractor agrees to furnish to the Constructi on Managenent
At Risk Firm on execution of this Trade Contractor Agreenent and prior to
commenci ng the work, evidence of workers' conpensation insurance as required by
| aw and evidence of public liability and property danmage insurance of the. type
and in limts required to be furnished to the Public Agency by the Construction
Managenment At Ri sk Firm

(4) The Construction Managenent At Risk Firmagrees that no claimfor
services rendered or materials furnished by the Constructi on Managenment At Ri sk
Firmto the Trade Contractor shall be valid unless witten notice thereof is
gi ven by the Constructi on Managenment At Risk Firmto the Trade Contractor
during the first ten (10) days of the cal endar nonth follow ng that in which
the clai moriginated.

(5) This Trade Contractor Agreenent is contingent upon the execution of
an anendnent to the contract between the Construction Managenment At Risk Firm
and the Public Agency for the work of the Trade Contractor.

(6) If the trade contractor should be adjudged a bankrupt, or if he
shoul d make a general assignment for the benefit of his creditors, or if a
recei ver shoul d be appointed on account of his insolvency, or if he should
persistently or repeatedly refuse or should fail, except in cases for which
extension of time is provided, to supply enough properly skilled worknen or
proper materials, or if he should fail to make pronpt paynent to sub-trade
subcontractors or for material or labor, or persistently disregard |aws,
ordi nances or the instructions of the Constructi on Managenment At Risk Firm or
otherwi se be guilty of a substantial violation of any provision of the
contract, then the Construction Managenent At Ri sk Firm may, wi thout prejudice
to any other right or renedy and after giving the Trade Contractor and his
surety seven days witten notice, term nate the enpl oynent of the Trade
Contractor and take possession of the prenmi ses and of all materials, tools, and
appl i ances thereon and finish the work by whatever nethod he may deem
expedient. In such case the Trade Contractor shall not be entitled to receive
any further paynment until the work is finished. If the unpaid bal ance of the
trade contract price shall exceed the expense of finishing the work including
conpensation for additional architectural, nanagerial and adm nistrative
servi ces, such excess shall be paid to the Trade Contractor. If such expense
shal | exceed such unpaid bal ance,’ the Trade Contractor shall pay the
difference to the Constructi on Managenent At Risk Firm The' Construction
Managenment At Ri sk Firmand Trade Contractor shall have the right to seek
damages for breach of this Trade Contract without termnating this Trade
Contract or ceasing performance hereunder.

(7) The followi ng exhibits are incorporated into their subcontract:

Exhi bit A: Contract Docunents
Exhi bit B: Detail ed Scope of Work
Exhi bit C Project Schedul e.

(8) IN WTNESS WHERECQF, the parties hereto have executed this agreenent

the date and year first above-witten.

SEAL
ATTEST

Trade Contract or

SEAL
ATTEST

Constructi on Managenment At Risk Firm



Section 10. Sections 26, 27, 27A, 27B, 27C, 27D, 29, 29C, and 34A of
chapter 149, and sections 39F, 39J, 39K, 39N, 390, 39P and 39R of chapter 30
shall apply to all building projects using the construction managenent at risk
delivery nethod as provided in this chapter

Section 11. For purposes of sections 1 to 10, inclusive of this chapter
the following ternms as they nmay appear in other statutory provisions referred
to in this chapter shall have the foll ow ng nmeanings:

"Awar di ng authority", "contracting authority", "contracting body", or
"public body", a public agency.
"Ceneral contractor", "contractor", or "contractor principal", a

construction managenent at risk firm

"Subcontractor”, a subcontractor and trade contractor except that the
term

"subcontractor” in subsection (3) of section 39F of chapter 30 shall nean
a trade contractor pursuant to subsection (a) and a subcontractor pursuant to
subsection (j) of section 8.

Section 12. The inspector general shall pronulgate regul ati ons and
procedures to inplement sections 1 to 11, inclusive. |In preparing the
regul ati ons and procedures, the inspector general shall, at a m ninmum consult
with the Associ ated CGeneral Contractors, the Associ ated Subcontractors of
Massachusetts, the Boston Society of Architects, the Massachusetts Buil di ng
Trades Council, the exenpt agencies as identified in subsection (d) of section
4, and ot her parties considered necessary to pronul gate the regul ati ons and
pr ocedures.

Section 13. Not later than 5 years after the effective date of this
chapter, the inspector general shall undertake and conplete a review for the
pur pose of describing the experience of public agencies that utilized
constructi on manager at risk services. The review shall serve as the basis for
a report to be submtted by the inspector general to the joint commttee on
state adm nistration, the clerk of the house of representatives, and to the
clerk of the senate not later than Cctober 1, 2009. The report shall also
i nclude | egislative recommendations, if any.

Section 14. Notw t hstandi ng section 39M of chapter 30, for each contract
for the construction, reconstruction, alteration, renodeling or repair of a
public works project by an awarding authority and estimated by the awardi ng
authority to cost not less than $5, 000,000, the awarding authority may utilize
design build for the construction, reconstruction, alteration, renodeling or
repair of any public works project pursuant to this section and sections 15 to
21, inclusive; but, before using the design build, the awardi ng authority shal
seek the approval of the inspector general pursuant to section 16.

Section 15. As used in sections 1 to 8, inclusive, the follow ng words
shal I, unless the context indicates otherw se, have the foll owi ng neani ngs:

"Best value", the highest overall value to the awarding authority,
considering quality and cost.

"Awar di ng authority", the commonweal th, or any political subdivision
departnent, agency, board, comm ssion, authority, or other instrunmentality
t hereof, or any county, city, town, or district.

"Buil ding project”, the construction, reconstruction, installation
denolition, maintenance or repair of any buil ding.

"Design build", a construction delivery systemthat provides
responsibility for the delivery of design services and constructi on services
within a single contract.

"Design build contract”, a contract for a public works project between an
awardi ng authority and a design build entity to furnish design build services.

"Design build entity", an individual, sole proprietorship, firm
partnership, joint venture, corporation, or other entity that provides design
buil d services.



"Design professional", shall have the sane neaning as "designer" as
defined in section 38A 1/2 of chapter 7.

"CGover ni ng body", the person or group of persons who have the power to
enter into and approve of a contract between an awardi ng authority and a design
build entity.

"Mpj or participant”, a private entity that would have a major role in the
design or construction of the project as a nenber of the design build entity.

"Proposal ", an offer by the proposer in accordance with all RFP
provisions for the price contained in the proposal

"Public works project”, a project subject to section 39M of chapter 30 or
section 34 of chapter 90; but, the term "public works project” shall not
i ncl ude a buil ding project.

"Quality", the basis on which the awarding authority shall evaluate the
el ements of the project that the awarding authority deterni nes are nost
i mportant to the project. The elenents may include quality of design
i nnovati ve approach, constructability, life-cycle cost and other |ong-term
mai nt enance costs, maintenance of traffic, aesthetics, environnental inpacts,
| ocal inpacts, traveler and other user costs, service life, tine to construct
and other factors that the awardi ng authority considers to be in the best
interest of the awarding authority.

"Request for proposal”, or "RFP", the docunent issued by an awardi ng
authority to solicit proposals frompre-qualified design build entities for the
purpose of entering into a design build contract.

"Request for qualifications", or "RFQ', the docunent issued by an
awardi ng authority for the purpose of creating a short list of qualified design
build entities to respond to an RFP issued by said awardi ng authority.

"Responsi bl e proposer”, a person, corporation, or other organization or
entity which has the capability to performthe requirenents of the design build
contract, has the integrity and reliability to assure good faith performance,
and neets the qualifications component of the RFP

"Selection commttee", the comm ttee established by the awarding
authority that shall review proposals and reconmend sel ection of best-value or
| ow bi d proposal s.

"Two- phase sel ection process", a procurenment process in which the first
phase consists of creating a short list of qualified design build entities as
determ ned by responses to an RFQ and in which the second phase consists of the
subm ssi on of technical and price proposals in response to an RFP

Section 16. (a) Before undertaking a public works project using design
buil d, an awarding authority shall notify and submt a detailed application to
proceed to the office of the inspector general. The detailed application shal
conformto regul ati ons and procedures pronul gated by the inspector general and
as may be anmended fromtine to tine. In order to receive a notice to proceed
fromthe office of the inspector general, the awarding authority shal
denonstrate the foll ow ng

(1) The awarding authority has authorization fromits governi ng body
to enter into a contract for design build. The authorization shall include the
results of any public vote if applicable.

(2) The awarding authority has the capacity, a plan and procedures in
pl ace and approval by the governing body, where appropriate, to effectively
procure and manage a design build entity for the specific project.

(3) The awarding authority has in place procedures to ensure fairness
in conpetition, evaluation and reporting of results in the procurenent process.

(4) The public works project has an estinmated construction val ue of
$5, 000, 000 or nore.

(5) The awarding authority has determ ned that the use of design build
is appropriate for the public works project and states in witing the reasons
for the determnation.



(b) An awarding authority that neets all requirenments established by the
i nspector general shall be issued a notice to proceed to use design build for a
public works project. If the inspector general declines to issue a notice to
proceed to an awardi ng authority, the inspector general shall provide in
witing to the awarding authority the reason or reasons for the decision. An
awardi ng authority that does not receive a notice to proceed fromthe inspector
general may re-submt' the application upon correcting or responding to the
reason or reasons provided to the awarding authority by, the inspector general
The inspector general shall reviewthe resubmtted application and, if the
application neets the requirenments established by the inspector general, shal
i ssue a notice to proceed.

(c) The inspector general shall consider applications for approval to use
design build in a tinely manner and shall mnake deci sions on such applications
on an awardi ng authority' s application within 60 days of the date the
application is submtted to the inspector general

(d) Notwi thstandi ng subsection (a), the Massachusetts hi ghway departnment,
t he Massachusetts port authority, and the Massachusetts water resources
authority, hereinafter, "exenpt agencies", shall not be subject to said
subsection (a). Each exenpt agency shall submt its procedures for the
procurenent and use of design build 'to the inspector general, and so |ong as
the inspector general determ nes that the procedures of an exenpt agency conply
with sections 1 to 10, inclusive, the inspector general shall approve the
procedures and each exenpt agency, so approved, may use the design build
delivery nethod consistent with the procedures so approved on buil ding
projects. Each exenpt agency shall annually subnmit its procedures to the
i nspector general for review and approval by the inspector general. If an
exenpt agency nodifies or anends the procedures so approved, the exenpt agency
shal | imredi ately submit the anended procedures to the inspector general for
approval . The inspector general shall have 60 days fromthe time an exenpt
agency submts its procedures to approve or disapprove the procedures. An
exenpt agency whose procedures have been di sapproved may correct the deficiency
or deficiencies contained therein and re-submt the corrected procedures to the
i nspector general for review and approval. The inspector general shall conduct
an expedited review of corrected procedures.

(e) A awarding authority after receiving a notice to proceed, or an
exenpt agency after having its procedures approved, may use design build as
approved. The awardi ng authority or exenpt agency shall procure a design build
entity in accordance with the 2 phase sel ection process as provided in sections
17 to 19, inclusive.

Section 17. The awarding authority shall utilize a 2 phase selection
process as provided in this section, and sections 18 and 19, for the selection
of a design build entity with whomto enter into a design build contract for
the delivery of a public works project.

(a) Phase 1 of the 2 phase selection process shall begin once the
awardi ng authority gives public notice of the public works project and solicits
letters of interest fromdesign build entities; but, the public notice and
solicitation shall include:

(1) the tine and date for receipt of letters of interest, the address
of the office to which the responses are to be delivered, and the timeframe in
whi ch the awarding authority will respond to the letters of interest;

(2) a general description of the project, including the estinated
construction cost of the work, the tinme period wthin which the projected
construction work is to be conpleted, and the evaluation criteria that will be
utilized pursuant to subsection (e); and

(3) a statement indicating that a request for qualifications, or RFQ
will be utilized to identify qualified design build entities to submt a
proposal pursuant to section 19.



(b) The public notice and solicitation required in subsection (a) shal
be advertised in a newspaper of general circulation in the area in which the
project is located or to be located and in the central register established
under section 20A of chapter 9. Said public notice and solicitation shall be
gi ven not less than 2 weeks before the deadline for submtting said letters of
i nterest.

(c) Upon receipt of letters of interest fromdesign build entities, the
awardi ng authority shall provide to each such design build entity an RFQ The
RFQ shal |l serve as the basis by which an awardi ng authority creates a shortli st
of design build entities to receive an RFP in phase 2 of the 2 phase sel ection
process. The RFQ shall al so contain the date certain by which responses to said
RFQ are due. Said RFQ shall require the follow ng informati on from each maj or
partici pant upon whi ch the responses shall be reviewed and eval uat ed:

(1) work experience on projects simlar in size and scope, any
term nations fromwork or failure to conplete work, any lawsuits fil ed agai nst
any of the major participants, any prior business record of the officers or
principals of the major participants, and the safety record of mgjor
participants; said information shall be provided for the past 3 years;

(2) references, including references fromprevious clients, bank
references, surety references, and a conplete record of public project record
for the 3 years before subm ssion of the request for qualifications;

(3) bonding capacity, which shall be evidenced by a conmtnent letter
froman approved surety;

(4) interested design build entities shall respond to the awardi ng
authority by submtting all information required by, and not later than the
date indicated in, the RFQto the awarding authority.

(d) The awarding authority shall designate the individuals responsible
for the evaluation of the responses on the basis of the evaluation criteria set
forth in the request for qualifications. The designated individuals shall have
experience in design build. The individuals shall prepare their evaluations
based solely on the information requested pursuant to the RFQ Such information
shall serve as the criteria by which the qualifications are eval uated. The
i nformati on shall include all other performance nmeasures that will be utilized,
provi ded that said other perfornmance nmeasurers were nmade known to perspective
responders at the tine the request for qualifications was nmade avail able to
sai d responders. The eval uations shall specify in witing:

(1) for each evaluation criterion, a rating of each response as
advant ageous, not advant ageous, or unacceptable, and the reasons for the
rating; and

(2) a conposite rating for each proposal using said ratings as
advant ageous, not advant ageous, or unacceptable, and the reasons for said
conposite rating.

(e) The awarding authority shall investigate and verify all information
received. Al financial information, trade secrets or other information
customarily regarded as confidential business information shall not be deened
to be public information and shall remain confidential to the extent
perm ssi bl e under current | aw

(f) Design build entities achieving a conposite rating of highly
advant ageous or advant ageous shall be eligible to receive an RFP in phase 2 of
the 2 phase selection process. The awarding authority may sel ect any nunber of
design build entities to receive an RFP, except that, if the awarding authority
fails to identify at least 2 design build entities to receive an RFP, the
awardi ng authority shall re-advertise the public works project and renew the
RFQ process.

Section 18. Before issuing an RFQ pursuant to section 17, the awarding
authority shall contract for the duration of the 2 phase selection process with
a design professional to provide technical advice and professional expertise to



the awarding authority; but, in retaining the services of a design professiona
the awarding authority may utilize the services of a design professiona
already in the enploy of the awarding authority, or if the awarding authority
does not already have in its enploy the design professional, the awarding
authority shall procure the services of a design professional pursuant to
sections 38A 1/2 to 380 inclusive, of chapter 7.

After the awardi ng authority has retained a design professional, the
awardi ng authority shall develop with the assistance of the design professiona
a scope of work statement that defines the public works project and provides
prospective design build entities with sufficient information regarding the
awardi ng authority' s objectives and requirenments. The scope of work statenent
shall include criteria and prelimnary design, general budget paraneters, and
general schedul e requirenments to enable prospective design build entities to
submt proposals in response to the RFP issued pursuant to section 19.

Once the awardi ng authority has devel oped a scope of work statenent that
adequately defines the awarding authority's objectives and requirenments for the
public works project, the awarding authority may devel op and issue a draft RFP
at the sane tine and in the sane manner as issuing an RFQ pursuant to section
17. Design build entities receiving a draft RFP may subnmit witten comments on
the draft RFP to the awarding authority at the sane tinme as submtting a
response to the RFQ i ssued pursuant to section 4. The awardi ng authority nay,
at its sole discretion, incorporate witten conments received fromdesign build
entities within the final RFP and may provide to design build entities
prequalified to submt a proposal the final RFP pursuant to section 6.

The design professional retained to provide technical assistance and
consulting services to the awarding authority shall not be eligible to
participate in any way as a nenber of the design build entities conpeting for
the award of the design build contract.

Section 19. The awarding authority shall issue an RFP to each design
build entity that has been prequalified to receive an RFP pursuant to section
17. In addition to identifying the date by which the RFP is to be submitted to
the awarding authority, the follow ng requirenents shall apply to an RFP issued
pursuant to this section, unless noted otherw se:

(1) The RFP shall set forth a detailed scope of work including design
concepts, technical requirenents, performance criteria, construction
requi renents, time constraints and all other requirenents that have a
substantial inmpact on the cost, schedule and quality of the public works
project and the project devel opnent process, as determined by the awardi ng
aut hority.

(2) The RFP shall include the criteria for evaluating and ranki ng
proposal s.

(3) The RFP shall identify the cost basis, lowbid or best value, by
whi ch the awardi ng authority will evaluate proposals submitted in response to
said RFP. For projects to be awarded on a best-val ue basis, the scoring
process, quality criteria and relative weight thereof nust be contained in the
RFP.

(4) At the awarding authority' s discretion, the RFP may provide for a
process, including the establishment of a team to review conceptual technica
submttals before full proposal subnmittal for the purposes of identifying
defects that woul d cause rejection of the proposal as non-responsive.

(5) Al such technical conceptual submttals and responses shal
remai n confidential until after the award of the contract.

(6) The RFP shall require that every response shall be acconpani ed by
a bid deposit in the formof a bid bond, or cash, or a certified check on, or a
treasurer's or cashier's check issued by, a responsible bank or trust conpany,
payable to the awardi ng authority. The anmount of such bid deposit shall be 5
per cent of the value of the bid. Any person submitting a bid under this



section shall, on such bid, certify as follows:

The undersigned certifies under penalties of perjury that this bidis in
all respects bona fide, fair and nade wi thout collusion or fraud with any ot her
person. As used in this paragraph the word "person"” shall mean any natura
person, joint venture, partnership, corporation or other business or |ega
entity.

(Name of person signing bid)

( Conpany)

The RFP may provide for a stipend upon ternms specified in the RFP to
unsuccessful proposers that subnit proposals that conformto the requirenents
of the RFP; but, the awarding authority may only use ideas and designs
contai ned in non-successful proposals if a stipend, as defined in the RFP, is
paid to the proposer

Section 20. Pursuant to this section the awarding authority may eval uate
and sel ect proposals on either a best-value or lowbid basis. If the scope of
wor k requires substantial engineering judgnent, the quality of which may vary
significantly as determ ned by the awarding authority, then the basis of award
shal |l be best value. If the awarding authority eval uates proposals using | ow
bid as the basis for maki ng such evaluation, it shall do so using the process
outlined in subsection (a). If the awardi ng authority eval uates proposals using
best value as the basis for naking such evaluation, it shall do so using the
process outlined in subsection (b).

(a) If the basis of the award is |ow bid, then each proposal, including
the price or prices, nust be sealed by the proposer and submitted to the
awardi ng authority as one conpl ete package. The awardi ng authority shal
publicly open and read the proposals forthwith upon the expiration of the tinme
for filing said proposals. The awardi ng authority shall enter into good faith,
non-fee negotiations of the design-build contract with the responsi bl e proposer
that submits a responsive proposal with the | owest bid.

(b) If the basis of the award is best value, then each proposal shall be
subm tted by the proposer to the awarding authority in two separate proposals,
whi ch shall include a seal ed technical proposal and a seal ed price proposal
The seal ed techni cal proposal and seal ed price proposal shall be submitted
si mul t aneousl y.

(1) The awarding authority shall establish a selection conmttee that
shall first open, evaluate, and score each technical proposal fromresponsible
proposers based on the quality criteria contained in the RFP. The eval uation
and ranki ng of proposals shall be in accordance with the quality criteria and.
relative wei ghts assigned or identified in the RFP. During this eval uation
process, the price proposals shall remain sealed. Each technical proposal shal
remai n confidenti al

(2) After conpletion of the evaluation of the technical proposals, the
awardi ng authority shall publicly open and read, at the place and tine
designated in the RFP, the seal ed price proposals and shall publicly calcul ate
the overall value rating for each proposal. The overall value rating shall be
the total price divided by the quality score or another objective formula
clearly detailed in the RFP. The awarding authority shall enter into good faith
negotiations with the responsible proposer with the owest price per quality
score point. In the event that two or nore proposers have the same | owest price
per quality score, the awarding authority shall enter into good faith
negotiations with the responsi bl e proposer who submtted the | owest price.

(c) Upon the conpletion of successful negotiations with the, selected
design build entity, the awarding authority shall enter into a design build



contract with said entity. After signing a design build contract, the awarding
authority shall notify in witing all other design build entities that their
proposal s were not accept ed.

Section 21. The inspector general shall pronulgate regul ations and
guidelines to inplenment sections 14 to 20, inclusive. In preparing said
regul ati ons and gui delines, the inspector general shall, at a m ninmum consult
with the Construction Industries of Massachusetts, the Anerican Council of
Engi neeri ng Conpani es, the Massachusetts Minici pal Association, the Nationa
Associ ation of Mnority Contractors, New Engl and Chapter, the Massachusetts
Bui | di ng Trades Council, the exenpt agencies as identified in subsection (d) of
section 4, and other parties whose input is would be hel pful in promul gating
said regul ati ons and gui del i nes.

SECTI ON 28. Section 2 of chapter 152A of the CGeneral Laws, as appearing
in the 2002 Oficial Edition, is hereby anended by adding the follow ng 2
par agr aphs: -

The failure to withhold federal or state incone taxes or to pay workers
conpensation premunms with respect to an individual's wages shall not be used
for the purposes of making a determ nation under this section. An individual's
exerci se of the option to purchase insurance as permtted by subsection (4) of
section 1 of chapter 152 shall not be used for purposes of making a
determ nation under this section.

VWhoever fails to treat an individual as an enpl oyee according to this
chapter shall be punished as provided in section 47. Nothing in this section
shall limt the availability of other renedies at law or in equity.

SECTI ON 29. The second paragraph of section 18 of chapter 773 of the acts
of 1960 is hereby anmended by inserting at the end thereof the foll ow ng
sentence:- As used in this section, the term "nongovernnental sources" shall be
limted to private donations, gifts, contracts, or grants, including comerci al
ventures and intellectual property contracts, or grants or contracts fromthe
federal governnent or the administrative overhead associated with such grants
and contracts; but the termshall not nean revenue derived fromfees, tuition
or charges of any kind paid by students, faculty, or staff.

SECTI ON 29A. Section 29 shall expire on August 1, 2006.

SECTI ON 30. Chapter 703 of the acts of 1963 is hereby anmended by
inserting after section 21 the following 9 sections:-

Section 21A. For each contract for a building project, as defined in
section 21B, which is estimated to cost not |ess than $1, 000,000, the authority
may elect to use the single selection nmethod, as defined in section 21B
pursuant to sections 21A to 211, inclusive. Before using the single selection
met hod, the authority shall subnmit to the inspector general for approval its
procedures for the use of the delivery nethod pursuant to section 21C

Section 21B. As used in sections 21A to 211, inclusive, the follow ng
words shall unless the context clearly indicates a different nmeaning or intent
have t he foll ow ng nmeanings: -

"Authority", the Massachusetts State Coll ege Building Authority,
est abl i shed by section 2 of chapter 703 of the acts of 1963.

"Buil ding project”, shall have the sanme neaning as the word "project" as
found in section 1 of chapter 703 of the acts of 1963.

"Construction managenent at risk" or "Construction managenent at risk
services" or "Construction managenent at risk delivery nethod", a construction
met hod wherein a construction managenent at risk firm provides a range of
preconstructi on services and constructi on managenent services which may incl ude
cost estimation and consultation regardi ng the design of the building project,



the preparati on and coordi nati on of bid packages, scheduling, cost control, and
val ue engi neering, acting as the general contractor during the construction
detailing the trade contractor scope of work, holding the trade contracts and
ot her subcontracts, prequalifying and evaluating trade contractors and
subcontractors, and provi di ng managenment and construction services, all at a
guar ant eed maxi mum price, which shall represent the. maxi mum anount to be paid
by the Authority for the building project, including the cost of the work, the
general conditions and the fee payable to the constructi on managenment at risk
firm

"Construction managenent at risk firnf, a sole proprietorship,
partnership, corporation, or other legal entity that provides construction
managenent at risk services;

"Designer"”, shall have the sane nmeaning as found in section 38A 1/2 of
chapter 7 of the General Laws, and shall be independent of the construction
managenent at risk firmand the owner's project manager

"CQuar ant eed Maxi mum Price", or "GW", the agreed total dollar anmount for
the constructi on managenent at risk services, including the cost of the work,
the general conditions and the fees charged by the construction managenent at
risk firm

"Omer's project nmanager" shall have the sane neaning as found in section
44A 1/ 2 of chapter 149 of the General Laws.

"Request for qualifications and proposal s" or "RFQ", the docunents
utilized for soliciting statements of qualifications and proposals, including
docunents attached or incorporated by reference.

"Responsi bl e bidder or offeror”, a person who has the capability to
performfully the contract requirenments, and the integrity and reliability
whi ch assures good faith perfornance.

"Single selection nmethod" or "single selection procurenent process”, the
met hod or process by which a designer and a construction nanagenment at risk
firmsubmt jointly as a teamin response to a request for qualifications and
proposal s and are eval uated and scored as such by the authority.

"Two- phase sel ection process", a procurenment process in which the first
phase consists of creating a short list of prequalified firms as determ ned by
responses to a request for qualifications and in which the second phase
consists of inviting firms prequalified in the first phase to submt responses
to a request for proposals or a request for bids.

Section 21C. (a) The authority may establish witten procedures,
consistent with sections 21A to 211, inclusive, to inplenent the single
sel ection nmethod subject to approval by nenbers of the authority. Before
i npl enenting the witten procedures and before entering into a contract for a
buil ding project in which the authority seeks to use the single selection
met hod, the Authority shall submit the witten procedures to the inspector
general for approval. If the inspector general determnes that the witten
procedures of the authority are consistent with sections 21A to 211, inclusive,
the i nspector general shall approve the witten procedures for use for 1 year
commenci ng on the date the approval was granted. The authority annually
thereafter shall submt its witten procedures to the inspector general for
revi ew and approval in the manner prescribed herein. The inspector genera
shal | have not nore than 60 days fromthe time the authority submits its
witten procedures to approve or disapprove them If the inspector genera
di sapproves of the witten procedures, notice in witing of the di sapproval
shall be provided to the authority. The notice shall indicate the reasons for
t he di sapproval. The authority, upon correction of the deficiencies indicated
in the notice fromthe inspector general, may re-subnit the witten procedures
to the inspector general for review and approval. Upon re-subm ssion of the
procedures the inspector general shall have not nore than 30 days to concl ude
t he subsequent review The authority, upon anmending or otherw se nodifying its



written procedures, shall submit inmediately the anmended or otherw se nodified
witten procedures to the inspector general for approval. The authority shal
i npl enent the anended or otherwi se nodified witten procedures only after
havi ng recei ved the approval of the procedures fromthe inspector general. The
process for approving anended or otherw se nodi fied procedures shall be the
same as the process for approving procedures as contained herein.

(b) The authority after receiving approval by the inspector general may
inmplenent its witten procedures for the single selection nmethod as descri bed

inthe witten procedures and consistent with sections 21A to 211, inclusive.
Section 21D. (a) For each building project undertaken pursuant to
sections 21A to 211, inclusive, the authority shall utilize the single

sel ection nmethod, pursuant to this section, for the procurement of a designer
and a construction managenent at risk firm

Bef ore procuring the services of a designer and construction managenent
at risk firm the authority, if required, shall procure or otherw se enploy the
services of an owner's project manager pursuant to section 44A 1/2 of chapter
149 of the General Laws. The owner's project manager shall be independent of
t he designer and the constructi on managenent at risk firm

(b) Before issuing an RFQP, the authority shall establish a selection
committee for the purpose of review ng and eval uati ng statenents of
qual i fications and proposals, as necessary, submtted in response to the RFQP
i ssued pursuant to subsection (c). The selection commttee shall be conprised
of not less than 5 representatives of the authority, including staff nenbers;
but, | nenber of the prequalification commttee shall be the owner's project
manager, if applicable for the building project.

(c) The single selection procurenment process shall begin once the
aut hority provides public notice of the building project and solicits responses
from desi gners and constructi on nmanagenent at risk firms to an RFQP i ssued by
the authority. Responses shall take the form of subm ssion of statenents of
qual i fications and proposals. The public notice shall include the foll ow ng
i nformation:

(1) the date and tinme that the RFQP will be available to interested
parties, including howinterested parties shall obtain an RFQP;

(2) the date and tinme for receipt of statements of qualifications and
proposals to the RFQP, including the address of the office to which the
statenments of qualifications and proposals are to be delivered,

(3) notice that the authority will accept only joint statenments of
qualifications and joint proposals fromdesigners and constructi on nanagenent
at risk firnms who will be selected as a team

(4) notice that the authority, although inviting responses from and
maki ng final selection of, teans of designers and construction managenent at
risk firms, will enter into a separate contract with the designer and the
construction managenent at risk firm

(5) a clear description of requirenments regardi ng the subm ssion of
the statenents of qualifications and proposals, including that proposals
submtted shall be in the formof separate technical and price conponents;

(6) a description of the building project including avail able
prelimnary concept designs and/or design information, geotechnical reports,
exi sting condition surveys and specifications;

(7) a description of the specific designer services sought and the
scope of services expected of the construction managenent at risk firmduring
t he preconstructi on and constructi on phases of the buil ding project;

(8) a general description of the anticipated schedul e and esti nated
construction cost for the building project, including site availability, the
estimated tine period within which the building project is to be conpleted, and
any occupancy expectations;

(9) the evaluation procedure, the criteria for the selection of the



desi gner and construction managenent at risk firm who shall be selected as a
team and the rating system enpl oyed;

(10) a clear description of the comrunication guidelines to be
foll owed during the procurenent process including any nmeasures to assure that
the selection process will be open and fair;

(11) the formof contract and general and suppl enmental conditions
i ncluding any incentive provisions all owabl e and any damages for del ay
provi si ons;

(12) information on whether the designer fee has been set or will be
negotiated, and if the fee has been set, the anmount of the fee;

(13) a fully devel oped schedul e of cost itens listing the authority's
determ nati on of what will be considered fee, cost of the work, and genera
condi tion itens;

(14) specific information on the evaluation criteria including the
met hodol ogy for determ ning the selected constructi on managenent at risk firm

(15) the timetable and process for establishing a GW including status
of design and limtations on the anmount and use of contingency;

(16) a list of the trade contractor classes of work to be required in
the trade contractor prequalification plan

(17) any additional information, as determ ned by the authority, that
identifies the expectations of the authority of the selected team and

(18) a statenent indicating that the RFQP will be used to prequalify
teans who will be invited to submt a proposal in response to a request for
proposal issued pursuant to this section

Public notice of the solicitation required pursuant to this section shal
be advertised in a newspaper of general circulation in the area in which the
buil ding project is located, in the central register pursuant to section 20A of
chapter 9 of the General Laws, on the COWASS system so-called. The public
notice and solicitation shall be given not |ess than 4 weeks before the
deadl i ne for submtting responses to the RFQP.

Section 21E. (a) In order to respond to the solicitation issued by the
authority, interested designers and construction managenment at risk firnms shal
submt joint statements of qualifications and proposals in response to a
publicly advertised RFQP. The statenment of qualifications, subnmtted as part of
the responses to the RFQP, shall include, at a mnimm the foll ow ng:

(1) a cover letter or executive summary detailing the key el enments and
factors that differentiate the designer and constructi on managenment at risk
firm hereinafter referred to as the "teant, from other responders;

(2) conmpletion of a qualifications application simlar in formto AlA
Document A305, 1986 edition, listing general business information and financi al
capacity;

(3) alist of lawsuits and arbitrations to which the either nenber of
the teamis a party in regard to design or construction contracts within the
last 3 years, including a list of all convictions or fines for violations of
state or federal |aw

(4) subm ssion of an audited financial statenent for both menbers of
the team for the nost recent fiscal year and a letter fromthe surety conpany
of the construction managenent at risk firmconfirmng the ability to provide
performance and paynment bonds for the buil ding project under consideration

(5) subm ssion of information on the constructi on managenent at risk
firms safety record including its workers' conpensati on experience nodifier
for the prior 3 years;

(6) subm ssion of information on and evi dence of each team nmenber's
conpliance record with respect to mnority business enterprise and wonen
busi ness enterprise inclusion goals and workforce inclusion goals, if
appl i cabl e;

(7) subm ssion of information regarding the team s experience on



buil ding projects of simlar size, scope and conplexity, including references
fromthe owners and architects of such building projects; but, each nenber of
the team may al so submit its own experience on building projects of simlar
size, scope and conpl exity;

(8) subm ssion of information on any projects where either nenber of
the teamwas termnated, failed to conplete the work, or paid |iquidated
damages;

(9) subm ssion of specific exanples of the construction managenent at
risk firms project nmanagenent reports or other illustrations of the
constructi on managenent at risk firm s operating phil osophy; and,

(10) any other relevant information that the authority determnes is
necessary to make an infornmed regarding team sel ecti on

The statenment of qualifications shall be signed by the duly authorized
representative of the designer and the construction managenment at risk firm
under pains and penalties of perjury.

(b) The RFQP, in addition to the statenent of qualifications, shal
requi re the subm ssion of separate technical and price conponents as part of
the overall proposal submitted in response to said RFQP. The technica
conponent shall include:

(1) a detailed project approach, including preconstruction services;

(2) the project team nmenbers with position descriptions and rel evant
time commtnents of said team nenbers during the project, if applicable;

(3) subm ssion of a project organization chart with specific
i nformati on on key project personnel and/or consultants of the team

(4) the construction managenent plan indicating approach to control of
cost, schedule, quality, docunments and cl ai ns;

(5) prelimnary definition of trade contractor and subcontractor bid
packages and scopes of work;

(6) affidavit of prevailing wage conpliance pursuant to sections 26
and 27 of chapter 149 of the CGeneral Laws;

(7) a commitnent letter froma surety conpany |licensed to do business
in the commonweal th and whose nanme appears on United States Treasury Departnent
Circular 570 stating the surety's willingness to bond the building project in
the full sumof the contract at 100 per cent of the budget for the building
proj ect ;

(8) a technical challenges and sol utions plan, and any qualifications
or exceptions to the terns of the formof contract or supplenmental conditions
as included in the RFQP.

The price conmponent shall include:
(1) the fee for design services, if the authority does not set the fee
per the RFQP,

(2) the fee for preconstruction services with appropriate detail

(3) the fee for construction services with explanation of the basis,
and

(4) the estimted cost of general conditions with appropriate detail.

(c) Upon receipt of the statements of qualifications and proposals
submtted by interested teans, the selection comittee established pursuant to
this section shall evaluate each statement of qualifications using the criteria
as provided in the RFQP. Only teans who achi eve an acceptable rating as defined
in the RFQP will have the technical and price conponents of their proposals
opened and revi ewed. The decision of the prequalification commttee shall be
final and shall not be subject to appeal except on grounds of fraud or
col [ usi on.

(d) After naking a determ nation as to which teans shall be prequalified
to have their proposals reviewed, pursuant to subsection (c), the selection
conmittee shall evaluate all proposals in accordance with the criteria included
inthe RFQP; but, if the selection comrittee elects to conduct an interview



with any teamthat submitted a proposal in response to the RFQP, then the

sel ection committee shall conduct interviews with each teamthat submitted a
proposal to said RFQP. Based upon the evaluations of each proposal subnitted by
each team the selection conmttee shall rank the proposals submitted by the
teans and shall make a recommendation to the board as to the team selected to
performthe work. The decision of the selection committee shall be final and
not subject to appeal except on the grounds of fraud or collusion

(e) The authority shall commence negoti ati ons each nenber of the highest
ranked team Said negotiations shall commence with the designer, unless the
board had been previously set and included the fee in the RFQP. Non-fee
negoti ati ons shall commence with the constructi on managenent at risk firm If
the authority determ nes that negotiations with the designer or the
construction managenent at risk firmwll not result in a contract acceptable
to the authority, the authority shall term nate negotiations with the highest
ranked team and shall comrence negotiations with the next highest ranked team
The process shall continue until the authority has reached an acceptable
contract with 1 of the prequalified teanms. The |ist and ranki ng of proposed
teans shall be certified by the public agency and nade avail able as a public
record after the contracts have been awarded.

Section 21F. (a) Each contract for a building project procured pursuant
to this section shall utilize a cost plus not to exceed guaranteed maxi mum
price formof contract in which the authority shall be entitled to nonitor and
audit all project costs. The teamshall not be entitled to share in any savings
bet ween the final guaranteed maxi num price figure and the final cost of the
work including the fee of the constructi on managenment at risk firm except that
the authority may include an incentive clause within the contract for various
performance objectives; but, the incentive clause shall not include an
i ncentive that exceeds 1 per cent of the estimated construction cost.

In establishing the schedul e and process for determ ning a guaranteed
maxi mum price, the contract between the authority and the construction
managenent at risk firmshall conmply with the foll ow ng:

(1) the guaranteed maxi num price shall be based on design docunents
whi ch are no | ess devel oped than 60 per cent construction docunents;

(2) the guaranteed maxi num price shall be agreed to as an anendnment to
the contract between the authority and the constructi on nmanagenment at risk
firm

(3) the guaranteed maxi num price amendnent shall be executed before
t he conmencenent of any construction work; except that that the authority,
bef ore the execution of the guaranteed maxi mum price anendnment, may conmence
construction, so long as the authority executes a separate amendnent to the
contract with the constructi on managenent at risk firmdetailing the scope of
work sel ected to commence before execution of the guaranteed price anendnent.
The separate anendnent shall state the sumfor the scope of work, which shal
i nclude the cost of the work, the general conditions and additional fee, if
any, for the construction managenent at risk firm but, any class of work
i ncluded in the scope of work which is selected to cormmence before the
execution of the guaranteed maxi mum price anendnment shall be subject to the
trade contractor selection process set forth in subsection (g), for the stated
scope of work only. In the event that a guaranteed maxi mum price cannot be
successfully negotiated between the authority and the constructi on managenent
at risk firm any trade contractor agreenent between the construction
managenent at risk firmand a trade contractor for work selected to conmence
bef ore execution of the guaranteed maxi num price amendnent may be assigned to
the authority or to another construction managenment at risk firm designated by
the authority, w thout the assent of the trade contractor, and the authority or
t he desi gnated constructi on managenent at risk firmand the trade contractor
shal |l be bound by the ternms of the trade contractor agreenent; and



(4) the guaranteed maxi num price anmendnment to the contract between the
authority and the constructi on managenent at risk firmshall include a detailed
line item cost breakdown by trade, including any cost for work selected to
commence before the execution of the guaranteed maxi mum price anmendnent; doll ar
anmounts for the construction managenent at risk firms contingency; dollar
amounts for the general conditions and fees, including any anounts related to
work selected to commence prior to the execution of the guaranteed maxi num
price anendnment; a list of all the draw ngs, specifications and ot her
i nformati on on which the guaranteed nmaxi mum price is based; a list of
al | owances and statenent of their basis; a list of any assunptions or
clarifications on which the guaranteed maxi num price is based; the dates for
substantial and final conpletion on which the guaranteed maxi numprice is
based; and a schedul e of applicable alternates and unit prices.

Upon establishment of the guaranteed maxi num price, the construction
managenment at risk firmshall provide all required perfornmance and paynent
bonds in the anmount of the guaranteed maxi mum price within 5 busi ness days
after the execution of the guaranteed nmaxi mum price anendnent.

In the event that a guaranteed maxi mum price cannot be successfully
negoti ated between the authority and the constructi on managenent at risk firm
the board or its designee may conmence negotiations with the next highest
ranked team The process shall continue until the authority has reached an
acceptable contract with one of the prequalified teanms. In the event that a
contract and guaranteed maxi num pri ce amendnent cannot be successfully
negoti ated between the authority and a prequalified team the authority shal
term nate the procurenment process and shall instead procure the project in
accordance with sections 44A to 44M inclusive, of chapter 149 of the Genera
Laws.

Section 21G (a) For building projects inplenmented pursuant to this
section, the authority shall establish a trade contractor selection process for
all sub-bid classes of work listed in section 44F of chapter 149 of the Genera
Laws and all other sub-bid classes of work selected by the authority for the
project; provided, however, that the sub-bid work nmeets or exceeds the
threshold sumidentified in paragraph (1) of section 44F of said chapter 149;
and provided, further, that the selection process for such trade contractors
shall conformto the requirements set out in this subsection. The authority
shal |l al so establish a selection process for subcontractors who are not trade
contractors as defined above. The sel ection process shall conformto the
requi renents of this subsection. Al trade contractors seeking to provide
services in connection with building projects of the authority shall be
prequalified in accordance with this subsection. Al subcontractors seeking to
provi de services in connection with building projects of the authority shall be
prequalified in accordance with subsection (h). The authority may, consistent
wi th established minority business enterprise and wonen busi ness enterprise
i nclusion goals, provide an additional 5 points to the total score of each
m nority business enterprise and wonen business enterprise in the
prequalification process as provided in this subsection. The construction
managenent at risk firmmay subnmit its qualifications to bid on trade contract
or subcontract work in accordance with this subsection; provided, however, that
t he construction managenent at risk firmcustomarily perfornms the work for
which it submits its qualifications; provided further, that the construction
managenment at risk firmshall performthe work with enployees on its own
payroll; and provided further, that the construction managenment at risk firm
meets all the requirements of the selection process.

(b) Al trade contracts entered into in accordance with this subsection
shal | be secured by performance and paynment bonds in the full anmount of the
trade contract anount froma surety conpany licensed to do business in the
commonweal t h and whose nane appears on United States Treasury Depart nment



Circul ar 570; but, the bonds shall be subject to paragraph (3) of section 44F
of chapter 149 of the General Laws.

(c) The authority shall establish a trade contractor prequalification
conmittee for the building project. The prequalification conmttee shall be
conpri sed of a mnimumof 5 nenbers appointed by the authority, including a
representative of the designer and a representative of the construction
managenent at risk firm

(d) The construction managenent at risk firmshall provide to the
authority detailed information describing the work required for each trade
contractor. This detailed information shall serve as the basis for an RFQto be
i ssued by the authority. The authority shall give public notice of trade con~
tractor work on the building project and shall issue for each trade contract
establ i shed under this subsection an RFQ which shall be used to solicit
responses fromeligible trade contractors and which shall be used to prequalify
the trade contractors to participate on said building project; but, the public
notice and solicitation shall include at a m ni num

(1) the date, tinme and place for subm ssion

(2) relevant information about the project and the biddi ng process;

(3) the specific criteria for trade contractor prequalification and
sel ection;

(4) a statement indicating that the RFQw Il be used to prequalify
trade contractors that will be invited to submt a bid; and

(5) that the responders' nanes are to be posted, but that there shal
be no public opening of responses.

Al interested trade contractors shall be eligible to respond to the RFQ
and participate in the prequalification process.

(e) Each response submtted by a trade contractor in response to the RFQ
shal | be signed under pains and penalties of perjury. Financial information
provided in response to the RFQ shall remain confidential and not be a public
record, as defined in section 7 of chapter 4 of the General Laws and shall not
be open to public inspection.

(f) The public notice and solicitation required pursuant to this section
shal |l be advertised in a newspaper of general circulation in the area in which
the building project is located, in the central register pursuant to section
20A of chapter 9 of the CGeneral Laws, and within the COMPASS system so-called
The public notice and solicitation shall be given not |ess than 2 weeks before
the deadline for submtting responses to the RFQ

(g) The RFQ shall require only the information contained in paragraphs
(1) to (4), inclusive of this subsection, and shall identify the specific point
al l ocation for each category and sub-category of information. Wthin each
category of information, public agencies may use discretion in allocating
poi nts anpbng t he subcategories, consistent with the total points for the
cat egory.

(1) Managenent Experience (50 points; mninmmoff 25 required for
approval):

(i) Business owners, The nane, title, and years with firmof the
owner of the business.

(ii) Management personnel, The nanes, title, education and
construction experience, years with firm and list of projects conpleted by al
managenent personnel

(iii) Simlar project experience, The project nane, description
description of scope, original trade contract sum final trade contract sum
wi th expl anation, and date conpleted of sinmilar projects.

(iv) Term nations, A list of any projects on which the trade
contractor was termnated or failed to conplete the work.

(v) Lawsuits, Alist of commercial lawsuits in which the trade
contractor is a defendant or defendant-in-counterclaimwth regard to



construction contracts within the last 3 years. The lawsuits shall not include
any actions that primarily involve personal injury or workers' conpensation
clainms, or where the sole cause of action involves the trade contractor's
exercise of its rights for direct paynment under section 39F of chapter 30 of
the Ceneral Laws.

(vi) Safety record, The 3-year history of the trade contractor's
wor kers' conpensati on experience nodifier

(2) References (30 points; mninumof 15 required for approval):

(i) Project references, Client references for all projects listed
in clause (iii) of paragraph (1), including the project name, client's nane,
address, tel ephone and fax nunber, and contact person

(ii) Credit references, A nmnimmof 5 credit references, including
t el ephone and fax number of contact person from key suppliers, vendors and
banks.

(iii) Public project record, Alist of all conpleted public
bui | di ng construction projects as defined in section 44A of chapter 149 of the
Ceneral Laws during past 3 years with client's name, address, telephone and fax
nunber and contact person

(3) Capacity to Conplete Projects (20 points; mnimmoff 10 required
for approval):

(i) Annual revenue for prior 3 fiscal years. There shall be no
requi renent for subm ssion of financial statenents.

(ii) Revenue under contract for next 3 fiscal years.

(4) Mandatory commitnent letter, for which no points are assigned, for
paynment and perfornmance bonds at 100 per cent of the estimated trade contract
value froma surety conpany licensed to do business in the commonweal th and
whose nane appears on United States Treasury Department Circul ar 570.

(h) Statenments of qualifications submtted in response to the RFQ issued
pursuant to this section shall be reviewed and scored by the trade contractor
prequalification commttee established pursuant to this section. Al trade
contractors who achieve a score of 70 points or greater shall be prequalified
to participate in a request for bids processes initiated for a specific
bui |l di ng project. The decision of the prequalification conmttee shall be fina
and not subject to appeal except on the grounds of fraud or collusion

(i) When initiating a request for bids process, the authority shall issue
a request for bids docunment which shall include, without linmtation, the
followi ng information:-

(1) the date, time and place for subm ssion of responses to the
request for bids,

(2) fully detailed drawi ngs and specifications by class of work in
accordance with subsection (1) of paragraph (a) of section 44F of chapter 149
of the General Laws which shall provide for full conpetition for each item of
material to be furnished under the contract as set forth under subsection (b)
of section 39M of chapter 30 of the General Laws;

(3) a detailed definition of the trade contractor's scope of work,

i ncluding alternates and all owances, if any, within that scope of work;

(4) a project schedule indicating the planned sequence and duration of
each trade contractor' s work;

(5) a list of prequalified trade contractors;

(6) a trade contractor bid formthat shall require a listing of price
addenda, alternates and all owances, if any, for the trade work; and shal
further require the trade contractor to certify that he will performthe
conpl ete trade work with enpl oyees on his own payroll, except for work
customarily performed by sub-trade subcontractors within the trade; and shal
further require, without Iimtation, the nanes of all sub-trade subcontractors
to be used if awarded the trade contract and the each sub-trade contract sum

(7) an affidavit that all sub-trade subcontractors nanmed on the bid



form have been prequalified by the trade contractor using criteria simlar to
the criteria for the prequalification of trade contractors;

(8) an affidavit of tax conpliance;

(9) an affidavit of prevailing wage conpliance pursuant to sections 26
and 27 of chapter 149 of the CGeneral Laws;

(10) a non-collusion affidavit;

(11) a requirenment for the bidder to post a 5 per cent bid bond froma
surety conpany |licensed to do business in the commonweal t h and whose nane
appears on U. S. Treasury Department Circular 570; but, the bid bond shall be
returned to the bidder if the bidder is not selected as the trade contractor

(12) the budget for the project, and the budget anount for the trade
contract scope of work as provided in the project guaranteed maxi mum price if
avai l abl e, or as provided in the nost recent budget for the project; and

(13) a trade contractor agreement formas set forth in this section
i ncluding all exhibits.

Trade contractors submitting proposals in response to a request for bids
shall do so in accordance with the requirenments contained in the request for
bi ds package. Any proposal which does not include the bid bond or affidavits
requi red pursuant to this paragraph or any response in which the information
requested is inconplete, conditional, or obscure or which contains any
additions not required in the request for bids package shall be rejected.

(j) Proposals shall be opened publicly by the authority and shall be
awarded to the | owest responsible prequalified bidder. If the authority
recei ves fewer than 3 responsive bids on any proposed trade contract and the
| owest bid exceeds the estimated cost for the work for which proposals are
requested, the constructi on managenent at risk firmshall attenpt* to negotiate
an acceptable price with the | owest prequalified bidder. If the negotiations
are unsuccessful, the construction managenent at risk firmshall term nate
negotiations with the | owest prequalified bidder and shall initiate
negotiations with the trade contractor who was the second | owest prequalified
bidder. If the construction managenent at risk firmis unsuccessful in
negoti ati ng an acceptable price with the | owest prequalified bidder and second
| owest prequalified bidder, the construction managenent at risk firm on behal f
of and with the consent of the authority, shall solicit additional bids,
utilizing the procedures for selection of subcontractors who are not trade
contractors, set out in subsection (i).

(k) Each trade contractor selected by construction managenent at risk
firmto performwork on the building project shall return an executed trade
contract including the required perfornmance and paynent bonds and insurance
certificate to the construction managenent at risk firmw thin ten business
days of receipt of the trade contract fromthe constructi on managenent at risk
firm The trade contract shall be the trade contractor agreenent as foll ows:

TRADE CONTRACTOR AGREEMENT

TH S AGREEMENT MADE THI S DAY OF , 20 , by and
bet ween a corporation organi zed and exi sting under the |aws of
a partnership consisting of an indivi dua
doi ng busi ness as herei nafter called the "Construction
Managenent At Ri sk Firm' and a corporation organi zed and
exi sting under the | aws of an individual doing business as

hereinafter called the "Trade Contractor"

W TNESSETH t hat the Construction Managenent At Risk Firmand the Trade
Contractor for the considerations hereafter naned, agree as follows:

The Trade Contractor agrees to furnish all [abor and materials required
for the conpletion of all work specified in Section No(s). of the
specifications for (name of Sub-trade(s)) and the plans




referred to therein and addenda No. for the (project) all as
prepared by designer. Al work shall be in accordance with the
contract docunents listed on Exhibit A, and the detailed Scope of Wrk |isted
on Exhibit B. The Construction Managenent At Risk Firmagrees to pay the Trade
Contractor as full paynent for all the work in Exhibit B the sumof $

This price includes the followi ng alternates: Nos. , ,

The Trade Contractor agrees to be bound to the Constructi on Managenent At
Risk Firmby the terns of the hereinbefore described plans; specifications
(including all general conditions stated therein) and addenda No. , and
and , and to assune to the Construction Managenent At Risk Firmall the
obligations and responsibilities that the Constructi on Management At Risk Firm
by those docunents assunes to the (Aut hority) hereinafter
called the "Authority", except to the extent that provisions contained therein
are by their ternms or by |aw applicable only to the Constructi on Managenent At
Ri sk Firm

The Construction Managenent At Risk Firmagrees to be bound to the Trade
Contractor by the terns of the hereinbefore described docunents and to assune
to the Trade Contractor all the obligations and responsibilities that the
Authority by the ternms of the hereinbefore described docunments assunes to the
Constructi on Managenment At Risk Firnl except to the extent that provisions
contained therein are by their ternms or by |aw applicable only to the
Aut hority.

The Construction Managenent At Ri sk Firm agrees to begin, prosecute and
conplete the entire work specified by the authority in an orderly manner so
that the Trade Contractor will be able to begin, prosecute, and conplete the
wor k described in this Trade Contract; and, in consideration thereof, upon
notice fromthe Constructi on Managenment At Risk Firm' either oral or in
witing, the Trade Contractor agrees to begin, prosecute and conplete the work
described in this Trade Contract in an orderly manner and in accordance wth
the Project Schedule attached as Exhibit C as it may be reasonably nodified
fromtime to time by agreenment of the Construction Managenent At Ri sk Firm and
the Trade Contractor

The Trade Contractor agrees to furnish to the Constructi on Managenent At
Ri sk Firm on execution of this Trade Contractor Agreenent and prior to
commenci ng the work, evidence of workers' conpensation insurance as required by
| aw and evidence of public liability and property damage insurance of the type
and in limts required to be furnished to the authority by the Construction
Managenment At Ri sk Firm

The Construction Managenent At Risk Firmagrees that no claimfor
services rendered or materials furnished by the Constructi on Managenment At Ri sk
Firmto the Trade Contractor shall be valid unless witten notice thereof is
gi ven by the Constructi on Managenment At Risk Firmto the Trade Contractor
during the first ten (10) days of the cal endar nonth follow ng that in which
the clai moriginated.

This Trade Contractor Agreenent is contingent upon the execution of an
anendnment to the contract between the Constructi on Managenent At Ri sk Firm and
the authority for the work of the Trade Contractor

If the Trade Contractor should be adjudged a bankrupt, or if he should
make a general assignment for the benefit of his creditors, or if a receiver
shoul d be appoi nted on account of his insolvency, or if he should persistently
or repeatedly refuse or should fail, except in cases for which extension of
time is provided, to supply enough properly skilled worknen or proper
materials, or if he should fail to make pronpt paynment to sub-trade
subcontractors or for material or labor, or persistently disregard |aws,
ordi nances or the instructions of the Constructi on Managenment At Risk Firm or
otherwi se be guilty of a substantial violation of any provision of the




contract, then the Construction Managenent At Ri sk Firm may, wi thout prejudice
to any other right or renedy and after giving the Trade Contractor and his
surety seven days' witten notice, term nate the enploynent of the Trade
Contractor and take possession of the prenm ses and of all materials, tools, and
appl i ances thereon and finish the work by whatever nethod he may deem
expedient. In such case the Trade Contractor shall not be entitled to receive
any further paynment until the work is finished. If the unpaid bal ance of the
trade contract price shall exceed the expense of finishing the work including
conpensation for additional architectural, nanagerial and adm nistrative
servi ces, such excess shall be paid to the Trade Contractor. If such expense
shal | exceed such unpai d bal ance, the Trade Contractor shall pay the difference
to the Constructi on Managenment At Risk Firm The Construction Managenent At
Ri sk Finn and Trade Contractor shall have the right to seek damages for breach
of this Trade Contract without term nating this Trade Contract or ceasing
per f or mance her eunder.
The followi ng exhibits are incorporated into their subcontract:

Exhi bit A: List of Contract Docunents

Exhi bit B: Detail ed Scope of Work

Exhi bit C Project Schedul e

IN WTNESS WHEREOF, the parties hereto have executed this agreenent the

date and year first above-witten.

SEAL

ATTEST

Trade Contract or

SEAL

ATTEST

Constructi on Managenment At Risk Firm

Section 2111. (a) For building projects inplenmented pursuant to section
21A to 211, inclusive, subcontractors who are not trade contractors as defined
in subsection (a) of section 21G and whose work has an estimted cost at or
exceedi ng the threshold sumidentified in subsection (1) of section 44F of
chapter 149 of the CGeneral Laws, the construction managenent at risk firm shal
submit to the authority for approval the qualifications that a subcontractor
must have in order to performthe work of the subcontract and a list of 3
subcontracting firnms which the construction managenent at risk firmbelieves
meets the qualifications. The authority may elimnate firns fromthe list and
may add firms to the list; if, any f inn added is acceptable to the
constructi on managenent at risk firm The constructi on managenment at risk firm
shall invite each subcontractor approved by the authority to submt a bid for
the work; but, the bid shall be based on detail ed bidding information devel oped
by the constructi on managenent at risk firm The constructi on managenent at
risk firmshall present a list of the bids submtted to the authority. The
construction managenent at risk firmshall indicate the bidders who are
sel ected to be awarded a subcontract. The construction managenent at risk f inn
shall provide a witten explanation as to the reason for the award of a
subcontract. Notwi thstanding the foregoing, subcontracts with an award val ue
t hat does not exceed the threshold sumas identified in subsection (1) of
section 44F of said chapter 149, may be awarded by the construction managenent
at risk firmusing a selection nmethod selected by the constructi on nanagenent
at risk f inn with the approval of the authority.



Section 21I. Sections 26, 27, 27A, 27B, 27C, 27D, 29, 29C, and 34A of
chapter 149 of the CGeneral Laws, and sections 39F, 39J, 39K, 39N, 390, 39P, and
39R of chapter 30 of the General Laws shall apply to all building projects
constructed by the Authority as provided in sections 22A to 211, inclusive of
this chapter.

SECTI ON 31. Chapter 127 of the acts of 1999 is hereby amended by striking
out section 260 and inserting in place thereof the follow ng section:-

SECTI ON 260. Notwi t hstandi ng the provisions of any general or special |aw
to the contrary, the conmm ssioner of the division of capital asset managenent
and mai nt enance may, upon the request of a public institution of higher
education, del egate project control and supervision to that institution over
proj ects whose estimated cost is |ess than $500,000 if said conm ssioner
determ nes that the institution has the ability to control and supervi se such
proj ect .

SECTI ON 32. Notwi t hstandi ng any general or special |aw, or any policy,
rule or regulation to the contrary, every contract for the construction
reconstruction, installation, denolition, maintenance or repair of any building
by an auxiliary organi zati on established and organi zed by the university of
Massachusetts shall be subject to sections 44A to 4411, inclusive, of chapter
149 of the CGeneral Laws. Every contract for the construction, reconstruction
alteration, renodeling or repair of any public works project by an auxiliary
organi zati on shall be subject to section 39M of chapter 30 of the CGeneral Laws.
Desi gn services procured by an auxiliary organi zati on shall be procured in the
same manner as the university of Massachusetts procures the services.

SECTI ON 32A. The corporations established pursuant to chapter 138 of the
acts of 1992 and chapter 163 of the acts of 1997 shall not be considered
auxi l i ary organi zations of the university.

SECTI ON 32B. Section 32A shall expire on August 1, 2006.

SECTI ON 33. Notwi t hstandi ng any general or special lawto the contrary,
t he Massachusetts Devel opnent Finance Agency shall nmake not |ess than $500, 000
available in fiscal year 2005 for a contract with the Massachusetts Al liance
for Small Contractors for the purpose of providing technical assistance,
education, capacity building, and support services to small businesses,
m nority owned busi nesses and wonen owned busi nesses, with a particul ar focus
on the businesses that are seeking to participate in public building projects
and public works projects.

SECTI ON 34. Sections 18 and 27 shall take effect on January 1, 2005.

House of Representatives, July 9, 2004.
Preanbl e adopted, (A Stephen Tobin), Speaker.

In Senate, July 9, 2004.
Preanbl e adopted, (Steven A Tol man), President.
House of Representatives, July 13, 2004.

Bill passed to be enacted, (Paul J. Donato), Speaker

In Senate, July 14, 2004.



Bill Passed to be enacted, (Robert A Havern), President.

July 19, 2004.

Appr oved,

at 1 o'clock and 37 mnutes, P.M
(Kerry Heal ey)

Acting Governor.



